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ACT OF MARCH 3, 1891 Page 


1. Sec. 7 of the Act of Mar. 3, ACT OF DEC. 24, 1970—Continued 


1891, provides that no 
person or association of 
persons shall hold by as- 
signment or otherwise, 
prior to the issue of pate 
ent, more than 320 acres 
of arid or desert lands; 
the terms “hold,” ‘‘as- 
signment” and ‘‘other- 
wise’”’ are words of broad 
significance and will be 
defined in such manner to 
effectuate the purposes: of 
the Act, to wit, to prevent 
anyone from holding more 
than 320 acres of desert 
lands to the exclusion of 
bona fide settlers or the 
entrymen of record___-_ 


lands which are deter- 
mined to be within a 
KGRA before the issu- 
ance of a lease on such 
lands, even though the 
KGRA determination is 
mad: after the pertinent 
application is filed 


3. Competitive bidding require- 


ments of first sentence of 
sec. 4 of Geothermal 
Steam Act of 1970 apply 
to those applications filed 
during Jan. 1974 filing 
period, and State . Office 
rejections of appellant’s 
Jan. 1974 noncompeti- 
tive lease applications 
are proper under 43 CFR 


5 || es eee eey «oe 


ADDITIONAL HOMESTEADS 
1. The land in an additional 


2. Any person or association 
of persons who controls, 
possesses and_ receives 
substantial benefits from 


desert lands will be re- 
garded as “holding’’ such 
lands within the meaning 
of the Act of Mar. 3, 


ACT OF DECEMBER 24, 1970 


Section 4 of Geothermal 
Steam Act of 1970 au- 
thorizes competitive bid- 

- ding as sole basis for issu- 
ance of geothermal leases 

. for lands determined to 
be within a KGRA_.-- 


2. Section 4 of Geothermal 


Steam Act of 1970 directs 
competitive bidding for 
geothermal leases on 


homestead entry appli- 
cation under the Act of 
Apr. 28, 1904, as amended, 
43 U.S.C. §213 (1970), 
must be contiguous to the 
applicant’s original home- 
stead. Neither that Act 
nor regulations issued 
thereunder require that 
tracts of lands in such an 
additional entry appli- 
cation be contiguous to 
each other. The require- 
ment of 43 CFR 2567.- 


‘ 1(c) that land in‘a home- 


stead entry application 
in Alaska must be in a 
contiguous body is main- 
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ADDITIONAL HOMESTEADS—Con. 


tained by the fact that 
the land in the additional 
entry must be contiguous 
to the original homestead_ 


ADMINISTRATIVE PROCEDURE 


(See also Appeals, Contests and 
Protests, Rules of Practice) 
ADMINISTRATIVE LAW JUDGES 
1. While a mining contest is 


within the jurisdiction of 
an Administrative Law 
Judge, he may reopen 
the hearing for the pro- 
duction of further evi- 
dence before he makes 
his decision. _....-..--- 


ADMINISTRATIVE PROCEDURE ACT 
1, The ultimate findings and 


decision of the Adminis- 
trative Law Judge 
adopted by the Commis- 
sioner of Indian Affairs 
will not be set aside upon 
administrative review 
where they are supported 
by substantial evidence -_-_ 


2. The ultimate findings, con- 


clusions and order of the 
Administrative Law 
Judge will not be set 
aside upon administra- 
tive review where they 
are supported by sub- 
stantial evidence_____-~-- 
cattle trespass decision 
rendered by an Adminis- 
trative Law Judge may be 
set aside and remanded 
where the decision does 
not include a statement of 
findings and conclusions, 
and the reasons or basis 
therefor, on all material 
issues of fact, law or dis- 
cretion as required for 
initial decisions under 5 
U.S.C. § 557 (1970) and 
43 CFR 4.475__......-- 


ADMINISTRATIVE REVIEW 
1. The ultimate findings and 
decision of the Adminis- 
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ADMINISTRATIVE PROCEDURE— 
Continued 
ADMINISTRATIVE REVIEW—Con. 


trative Law Judgeadopted 
by the Commissioner of 
Indian Affairs will not 
be set aside upon admin- 
istrative review where they 
are supported by sub- 
stantial evidence_-_-_..___- 


2. The ultimate findings, con- 


clusions and order of the 
Administrative Law 
Judge will not be set 
aside upon administrative 
review where they are 
supported by substantial 
evidence........-.--.-.-- 


BURDEN OF PROOF 
1. When the Government con- 


tests a mining claim and 
establishes a prima facie 
cast that contestee has 
not made a discovery of a 
locatable mineral deposit, 
the burden devolves on 
contestee to establish by 
& preponderance of the 
evidence that the claim 
has been validated by the 
discovery of a locatable 
mineral deposit-_---_----- 


2. A bog iron ore deposit does 


not meet the prudent 
man-marketability test 
where the evidence shows 
that contestee could only 
develop the iron deposit 
for sale for metallurgical 
uses after further explora- 
tion to establish a higher 
grade or greater tonnage 
of ore, or upon future 
favorable developments 
in the iron ore market_--- 


DECISIONS 
1. A cattle trespass decision 


rendered by an Adminis- 
trative Law Judge may be 
set aside and remanded 
where the decision does 
not include a statement of 
findings and conclusions,, 
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ADMINISTRATIVE PROCEDURE— ADMINISTRATIVE PROCEDURE— 
Continued Continued 
DECISIONS—Continued Page HEARINGS—Continued Page 





and the reasons or basis 
therefor, on all material 
issues of fact, law or dis- 
cretion as. required for 
initial decisions under 5 
U.S.C. § 557 (1970) and 
43 CFR 4.475_______._- 
2. Where a grazing district 
cattle trepass complaint 
refers to previous tres- 
passes by the base prop- 
erty owner, he is served 
with the complaint, and 
the record indicates he 
intervened at the hearing 
thereon but the decision 
issued makes no mention 
thereof, the decision ap- 
pealed from may be set 
aside and remanded for 
clarification..._...-_.-- 


HEARINGS 


1. Where a contestee in a mining 
contest preponderates 
sufficiently to overcome 
the Government’s prima 
facie case on an issue 
raised by the evidence in 
@ mining contest and 
there is no evidence on 
on other essential dis- 
puted issues, the contest 
should be dismissed un- 
less a patent application 
is being contested, in 
which case a further hear- 
ing must be ordered to 
resolve other essential 
issues to determine 
whether the application 
may be allowed___-_---- 

2. A motion for remand of a 
mining claim contest for 
further hearing on the 
grounds of prejudicial 
surprise, based upon Gov- 
ernment counsel’s failure 
to supplement interroga- 
tory answers listing wit- 
nesses and exhibits as 


547 


547 


69 


ordered in lieu of pre- 
hearing conference, will be 
denied where contestee’s 
counsel-ignored repeated 
offers of continuance 
made at various stages of 
the hearing | 4 v6 cshien = 


INITIAL DECISION 
1. The ultimate findings and de- 


cision of the Administra- 
tive Law Judge adopted 
by the Commissioner of 
Indian Affairs will not be 
set aside upon adminis- 
trative review where they 
are supported by sub- 
stantial evidence_____-_- 


2. The ultimate findings, con- 


clusions and order of the 
Administrative Law 
Judge will not be set 
aside upon administra- 
tive review where they 
are supported by sub- 
stantial evidence -_-_-~--- 


SUBSTANTIAL EVIDENCE 
1. The ultimate findings and de- 


cision of the Administra- 
tive Law Judge adopted 
by the Commissioner of 
Indian Affairs will not be 
set aside upon adminis- 
trative review where they 
are supported by sub- 
stantial evidence - - - ~~ -- 


2. The ultimate findings, con- 


clusions and order of the 
Administrative Law 
Judge will not be set 
aside upon administra- 
tive review where they 
are supported by sub- 
stantial evidence------- 


HOMESTEADS 
1. The land in an additional 


homestead entry appli- 
cation under the Act of 
Apr. 28, 1904, as amended, 
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ALASKA—Continued ALASKA—Continued 
HOMESTEADS—Continued Page INDIAN AND NATIVE AFFAIRS— 
43 U.S.C. §213 (1970), ersmeceee Page 
must be contiguous to the 4. The Secretary is not limited 
applicant’s original home- to reservation of ease- 
stead. Neither that Act ments in conveyances un- 
nor regulations issued der ANCSA which cross 
thereunder require that the patented lands from 
tracts of land in such an one boundary to another. 
additional entry appli- The easements may be for 
cation be contiguous to uses within the patented 
each other. The require- sage Raed 5 SR P45 
ment of 43 CFR 2567.1(c) LAND GRANTS AND SELECTIONS 
that land in a homestead Generally 
pene application - 1. Published notice of a proposed 
aska must be in a con- State adlection § ”" 
tiguous body is main- Sar veneers nee 
tained by the-:fact. that od sa a~ meng Fe- 
the land in the additional eepsemmente, is  aempte 
. notice to all persons 
entry must be contiguous Ane 
agg claiming the lands ad- 
to the original home- 
ei oe ae versely to the State-__---- 174 
2. Sec. 6(b) of the Alaska 
INDIAN AND BATIVE AFFAIRS Statehood Act providing 
1. Prior to the conveyance of for recognition of valid 
any land pursuant to the existing claims does not 
Alaska Native Claims apply to an oil and gas 
Settlement Act (43 lease offer filed pursuant 
U.S.C. §1601 (1970)) to the Mineral Leasing 
(ANCSA) the Secretary Act of 1920. While an 
must make a determina- oil and gas lease offeror 
tion of which public ease- may have a right to a 
ments are necessary and lease where the Depart- 
the Secretary must re- ment has exercised its 
serve those easements in discretion to issue “. lease, 
the conveyance. _.------ 325 and the offeror is catitled 
2. The Secretary has authority to a statutory priority 
to reserve public -ease- right over. other. offerors, 
ments in conveyances un- his application does not 
der ANCSA (43 U.S.C. rise to the level of a 
§ 1601 (1970)) other than “claim” or “right’’ within 
those easements identi- the savings clause of the 
fied and recommended by Alaska Statehood Act 
the Joint Federal State where there has been no 
Land Use Planning such determination to 
Commission _-- le2eie =. $25 PS ari tag Os 2c 174 
3. The authority of the Secre- 3. The Department. of the 
tary to reserve easements - s ‘ 
, Interior has neither ju- 
in conveyances under papi 
ANCSA is not limited to vodietiod over -nop..-au- 
those public easements thority to issue oil and 
specifically listed in sec. gas leases for lands pat- 
17(b) (1), 85 Stat. 708 of - ented to the State of 
thatiAot..5\01L 2. 2236. - 325 Alaska l.2 . bis. eau. 175 
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ALASKA—Continued ALASKA—Continued 
LAND GRANTS AND SELEC- LAND GRANTS AND SELEC- 
TIONS—Continued TIONS—Continued 
‘Applications Page Validity—Continued Page 
1. Regulation 43 CFR 2627.3(b) that patents issued to the 
(2) requires that con- State include a proviso 
flicting oil and gas lease that the conveyed lands 
offers filed pursuant to are vacant, unappropri- 
the Mineral Leasing Act ated, and unreserved, and 
of 1920, except for pref- do not affect any valid 
erence-right applications, existing claim, location or 
whether filed prior to, entry under the laws of 
simultaneously with, or the United States. The 
after the filing of an Department assures com- 
Alaska State selection, pliance with this provi- 
must be rejected when sion by excluding from 
and if the selection is selection all. lands noted 
tentatively approved. on its records as being 
The preference right re- appropriated and re- 
referred to in the regula- served, or subject to valid 
tion does not apply to an existing interests, and by 
oil and gas lease offeror requiring that adequate 
who receives a_ priority notice be given to all 
right as the first qualified other persons claiming an 
applicant in the event the interest in the selected 
Department decides to land. The Department 
issue. lease..2. 222.2... 178 can then receive objec- 
tions to the issuance of a 
Mineral Lands patent and can render a 
1. Sec. 6(i) of the Alaska State- determination as to the 
hood Act provides that availability of the se- 
grants of mineral lands to lected lands...........- 174 
the State are made upon 2. Sec. 6(i) of the Alaska State- 
the condition that all hood Act provides that 
subsequent State convey- grants of mineral lands to 
ances of the mineral lands the State are made upon 
shall be subject to and the condition that.all sub- 
contain a reservation to sequent State convey- 
the State of all the ances of the mineral lands 
minerals in the lands so shall be subject to and 
conveyed. The Act does contain a reservation to 
not require that federal the State of all the min- 
patents to the State erals in the lands so con- 
include a proviso to the veyed. The Act does not 
above effect, rather, it is require that federal 
subsequent State convey- patents to the State in- 
ances which must contain clude a proviso to the 
a reservation for min- above effect, rather, it is 
erals---.---.---------- 174 subsequent State con- 
Validity veyances which must con- 
1. Sec. 6(b) of the Alaska State- tain a reservation for 
hood Act does not require Weis... 5 5 Soe se ES 174 
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ALASKA—Continued ALASKA—Continued 


STATEHOOD ACT—Continued Page 





OIL AND GAS LEASES Page 
1. Sec. 6(b) of the Alaska State- 


hood Act providing for 
recognition of valid ex- 
isting claims does not 


tions to the issuance of 
a patent and can render 
a determination as_ to 
the availability of the 


apply to an oil and gas selected lands._.-....-- 174 
lease offer filed pursuant 2. Sec. 6(i) of the Alaska State- 
to the Mineral Leasing hood Act provides that 
Act of 1920. While an oil grants of mineral lands 
and gas lease offeror may to the State are made 
have a right to a lease upon the condition that 
where the Department all subsequent State con- 
has exercised its discre- veyances of the mineral 
tion to issue a lease, and lands shall be subject 
the offeror is entitled to a to and contain a reserva- 
statutory priority right tion to the State of «'} 
over other offerors, his the minerals in the lands 
application does not rise so conveyed. The Act does 
to the level of a “claim” not require that federal 
or “right” within the patents to the State in- 
savings clause of the clude a proviso to the 
Alaska Statehood Act above effect, rather, it 
where there has been no is subsequent State con- 
such determination to veyances which must con- 
deaweuyss: ouJ2 bbe. 174 tain a reservation for 
STATEHOOD ACT minerals. _--.---------- 174 
1. Sec. 6(b) of the Alaska State- 3. Sec. 6(b) of the Alaska State- 
hood Act does not require hood Act providing for 
that patents issued to the recognition of valid exist- 
State include a proviso ing claims does not apply 
that the conveyed lands to an oil and gas lease 
are vacant, unappropri- offer filed pursuant to 
ated, and unreserved, and the Mineral Leasing Act 
do not affect any valid of 1920. While an oil 
existing claim, location or and gas lease offeror 
entry under the laws of may have a right to 
the United States. The a lease where the Depart- 
Department assures com- ment has exercised its 
pliance with this provi- “ ; : 1 
sion by excluding from discretion to isgue a pare, 
selection all lands noted and the offeror is entitled 
on its records as being to a statutory priority 
appropriated and re- right over other offerors, 
served, or subject to valid his application does not 
existing interests, and by rise to the level of a 
requiring that adequate “claim”’ or “right” within 
notice be given to all the savings clause of the 
other persons claiming Alaska Statehood Act 
an interest in the selected where there has been no 
land. The Department such determination to 
can then receive objec- IONS kawaii ce nie tae 174 
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ALASKA NATIVE CLAIMS SETTLE- 
MENT ACT 
EASEMENTS 
1. Prior to the conveyance of 
any land pursuant to the 
Alaska Native Claims 
Settlement Act (43 U.S.C. 
§ 1601 (1970)) (ANCSA) 
the Secretary must make 
a determination of which 
public easements are nec- 
essary and the Secretary 
must reserve those ease- 
ments in the conveyance_ 
2. The Secretary has authority 
to reserve public ease- 
ments in conveyances 
under ANCSA (43 U.S.C. 
§ 1601 (1970)), other than 
those easements identi- 
fied and recommended by 
the Joint Federal State 
Land Use Planning 
Commission__..___---_- 
3. The authority of the Secre- 
tary to reserve easements 
in conveyances under 
ANCSA is not limited to 
those public easements 
specifically listed in sec. 
17(b)(1), 85 Stat. 708 
OF SHOE BOC ea = 
4. The Secretary is not limited 
to reservation of ease- 
ments in conveyances 
under ANCSA _ which 
cross the patented lands 
from one boundary to an- 
other. The easements may 
be for uses within the 
patented lands____.---- 
APPEALS 
(See also Contracts, Federal Coal 
Mine Health and Safety Act 
of 1969, Grazing Permits and 
Licenses, Indian Probate, In- 
dian Tribes, Rules of Practice) 
1. Where an oil and gas lessee 
appeals from a decision of 
an Oil and Gas Super- 
visor’s determination 
that additional royalties 
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APPEALS—Continued 


are due to the Govern- 
ment, and simultaneously 
files a request for suspen- 
sion of the ruling, which 
is granted by the Geo- 


logical Survey “until 
further notice,” pre- 
judgment interest con- 


tinues to accrue during 
the period of the suspen- 
sion. This conclusion is 
premised on the doctrine 
that interest is compen- 
sation for delay in pay- 


APPLICATIONS AND ENTRIES 
PRIORITY 
1. Regulation 43 CFR 2627.3 
(b)(2) requires that con- 
flicting oil and gas lease 
offers filed pursuant to 
the Mineral Leasing Act 
of 1920, except for pref- 
erence-right applications, 
whether filed prior 
to, simultaneously with, 
or after the filing of an 
Alaska State selection, 
must be rejected when 
and if the selection is ten- 
tatively approved. The 
preference right referred 
to in the regulation does 
not apply to an oil and 
gas lease offeror who re- 
ceives a priority right as 
the first qualified appli- 
cant in the event the 
Department decides to 
MGUS DIONE. a5 2 oT 


BUREAU OF LAND MANAGEMENT 
1. There is no authority for a 
State Director, Bureau 
of Land Management, to 
make a determination of 
a known geothermal re- 
sources area. Instead, 
that authority has been 
delegated by the Secre- 
tary of the Interior to the 
Director, Geological Sur- 


679 


Page 


316 








INDEX-DIGEST 


BUREAU OF LAND MANAGE- 
MENT—Continued 


vey. KGRA determina- 
tions must be based upon 
the evidentiary factors 
stated in sec. 2(e) of the 
Geothermal Steam Act of 


CONTESTS AND PROTESTS 


(See also Rules of Practice.) 
GENERALLY 
While a mining contest is 


within the jurisdiction of 
an Administrative Law 
Judge, he may reopen the 
hearing for the produc- 
tion of further evidence 
before he makes his de- 
OIMOR. Jebecce oe ac 


2. The ultimate burden of proof 


to show a discovery of a 
valuable mineral deposit 
is always upon the min- 
ing claimant. However, if 
the Government in a 
mining contest fails to 
present a prima facie 
case and the contestees 
move to dismiss the case 
and rest, the contest com- 
plaint must be dismissed 
because there would be 
no evidentiary basis for 
an order of invalidity---- 


3. Where a contesteein a mining 


contest preponderates suf- 
ficiently to overcome the 
Government’s prima 
facie case on an issue 
raised by the evidence in 
a mining contest and 
there is no evidence on 
other essential disputed 
issues, the contest should 
be dismissed unless a 
patent application is be- 
ing contested, in which 
case a further hearing 
must be ordered to re- 
solve other essential is- 
sues to determine whether 
the application may be 
SNGWOU 22. dcoc cece 
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CONTRACTS 
(See also Rules of Practice.) 


CONSTRUCTION AND OPERATION 
Actions of Parties 
1. Where the practice of a 


construction contractor 
was to separate claims 
for an equitable adjust- 
ment for increased costs 
due to a change from its 
claims for delays to the 
work caused by the 
change and the evidence 
established that the con- 
tractor’s delay claim re- 
sulting from a change 
was pending before the 
contracting officer at the 
time the contractor 
agreed to and executed a 
modification settling the 
equitable adjustment for 
direct costs attributable 
to the change, the Gov- 
ernment’s contention that 
the delay claim was 
barred by accord and 
satisfaction was rejected 
since it is well settled 
that an agreement does 
not operate as an accord 
as to matters not contem- 
plated by the agreement- 


2. Where the contractor’s offer 


to perform certain 
changed work for a lump 
sum was accepted and 
the agreement and the 
price was incorporated 
into a modification which 
the contractor executed 
without reservation or 
exception and the lump 
sum was subsequently 
paid, the contractor’s 
subsequent claim for de- 
lays to the work attrib- 
utable to the change was 
barred by accord and 
satisfaction. --.--------- 
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CONTRACTS—Continued 


CONSTRUCTION AND 
OPERATION—Continued 


CONTRACTS—Continued 


CONSTRUCTION AND 
OPERATION—Continued 





3. The Government failed to 


sustain its burden of 
proving entitlement to a 
reduction of the contract 
price as an equitable ad- 
justment for quantities 


can be pointed to as the 
identifiable event upon 
which the claim is 
grounded and from which 
the contractor’s delay in 
presenting the claim can 
be measured, particularly 


Allowable Costs Page Changes and Extras—Con. Page 
1. Claims of constructive change of asphalt concrete for 
under a_ cost-plus-fixed- road repair in excess of 
fee contract first pre- the Government  esti- 
sented in the notice of mate. The evidence 
appeal are outside the showed that neither party 
jurisdiction of the Board relied on the estimate, 
and are remanded to the that the Government left 
contracting officer for the the selection and manner 
issuance of new or supple- of using equipment to 
mental findings.-__----- 527 the contractor and that 
Changes and Extras the Government issued a 
Wh ; on Se the change order when it 
1. st ties contract ue : " observed the contractor’s 
construction of a bridge more efficient operation. 
substructure contained a iris? wink’ Geserthed “in 
provision requiring that the change order was the 
employees erecting bridges same work described in 
and structures be pro- tial’ intact aed? 
tected by safety. nets reduction in unit cost of 
where the use of. safety performance was not the 
belts and lifelines or other result of the change order 
conventional type of but was the result of the 
protection was imprac- contractor’s efficiency... 343 
tical and the evidence ‘ " 
: 4. Under a construction contract 
failed to demonstrate that f ? 
or a beach nourishment 
the use of safety belts : g 
ee project at Cape Hatteras 
and lifelines or other : ; am 
‘ involving a contractor’s 
conventional type of ‘pro- claim for equitable ad- 
tection was practical for PT i 
k Sabine justment based upon the 
br seaeoetagr nicgpe ee rh cecoagg Government directing the 
the Board denies the : 
, ‘ beach fill to be placed in 
contractor’s claim for a ra ae 
h banéd is fact a manner differing from 
edie ose svar od on the typical cross section 
" . spa oes is shown on the contract 
ai i peal rc oe eh drawing, the Board finds 
re a ee ee eee 199 that the 20-day notice 
’ 7 ~ or teasing ae provision of the Changes 
2. A rise in the cost of materials clause should not pre- 
after a fixed price con- clude consideration of the 
struction contract is exe- claim on the merits where 
cuted is not a change there is no one action of 
within the changes clause the Government which 
of the contract _..------ 238 
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CONTRACTS—Continued 


CONSTRUCTION AND 
OPERATION—Continued 


Changes and Extras—Con. 


where the evidence of 
record indicates that the 
Government’s actions 
contributed to and may 
even have been the prin- 
cipal cause of the delay 
in giving notice of the 
EN ea 


5. A special provision authoriz- 


ing the contracting officer 
to adjust or revise the 
limits of the work during 
performance to reflect the 
conditions encountered 
and thereby provide for 
maximum use of material 
available with the funds 
allotted is found to vest 
the contracting officer 
with no plenary author- 
ity to direct the place- 
ment of the beach fill 
where the authorization 
to adjust or revise the 
limits of the work is cir- 
cumscribed by the use of 
the word “approximate.”’. 


6. In a case involving the ques- 


tion of the importance to 
be ascribed to the typical 
cross section shown on the 
contract drawings, the 
Board finds that the 
drawings contained posi- 
tive representations on 
which the contractor was 
entitled to rely and did 
rely in submitting its bid, 
noting, in connection 
therewith, that the inter- 
pretation advanced by 
the Government with 
respect to certain provi- 
sions on the drawings, in 
the contract and in a 
a change order would 
render inoperative or 


superfluous other require- 
ments clearly imposed by 
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CONTRACTS— Continued 


CONSTRUCTION AND 
OPERATION—Continued 


Changes and Extras—Con. 


7. An 


the drawings or contract 
terms. Previously the 
Board had found that 
the contractor’s site visit 
was adequate and in any 
event could not have re- 
vealed conditions created 
by storms which took 
place several months after 
the scheduled site visit 
concluded_-_-. -. -.-.-.-- 
estimated quantities pro- 
vision under which the 
Government was 
thorized to obtain addi- 
tional quantities of beach 
fill at the unit price 
specified in the contract 
so long as the additional 
quantities did not exceed 
25 percent of the original 
total contract price is 
found not to preclude an 
adjustment under the 
Changes clause for clearly 
unforeseeable costs to the 
extent the contractor 
shows (i) the basis upon 
which its bid was calcu- 
lated and (ii) the causal 
connection between the 
increased costs and the 
inability or the failure of 
the Government to ad- 
here to the typical cross 
section shown on _ the 
contract drawings in 
directing the placement 
OF Ue. Fh ons a's se ke 


8. Claims of constructive change 





under a _ cost-plus-fixed- 
fee contract first pre- 
sented in the notice of 
appeal are outside the 
jurisdiction of the Board 
and are remanded to the 
contracting officer for the 
issuance of new or supple- 
mental findings_-.. -.. -. 


au- « 
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‘CONTRACTS—Continued CONTRACTS—Continued 
CONSTRUCTION AND CONSTRUCTION AND 
OPERATION—Continued OPERATION—Continued 


Conflicting Clauses—Con. Page 
the Board finds that the 


Changes and Extras—Con. Page 
9. A claim for acceleration under 





a contract for the con- 
struction of footings for 
a transmission line is 
denied where one of ap- 
pellant’s principal con- 
tentions was that in a 
telephone conversation 
following record snow in 
late September the pro- 
ject engineer had directed 
that men and equipment 
be added to the job in 
order to finish the work 
by the contract comple- 
tion date of Nov. 1, but 
in correspondence con- 
ducted with the Govern- 
ment for almost 6 months 
after such telephone con- 
versation the contractor 
failed to refer to the 
directions purportedly 
received from the proj- 
ect engineer and even 
failed to reference the 
particular telephone con- 
versation. Actions taken 
by the Government’s 
principal inspector were 
also found not to con- 
stitute acceleration or- 
ders when the evidence 
clearly showed that both 
parties viewed the in- 
spector’s action as involv- 
ing suggestions rather 
than directions and that 
whether the suggestions 
were accepted by the 
contractor’s job superin- 
tendent depended upon 
the exercise of his busi- 
ness judgment___-__-_-- 


Conflicting Clauses 
1. In a case involving the ques- 


tion of the importance to 
be ascribed to the typical 
cross section shown on 
the contract drawings, 


646 


drawings contained posi- 
tive representations on 
which the contractor was 
entitled to rely and did 
rely in submitting its bid, 
noting, in connection 
therewith, that the inter- 
pretation advanced by 
the Government with re- 
spect to certain provi- 
sions on the drawings, in 
the contract and in a 
change order would rend- 
er inoperative or super- 
fluous other requirements 
clearly imposed by the 
drawings or _ contract 
terms. Previously the 
Board had found that the 
contractor’s site visit was 
adequate and in any 
event could not have 
revealed conditions creat- 
ed by storms which took 
place several months after 
the scheduled site visit 
concluded..2s 22002. -14- 


Construction Against Drafter 
The Board sustains the 


contractor’s claim that it 
be paid for gravel repre- 
senting the area of the 
pipe within the pay lines, 
holding that in the partic- 
ular circumstances the 
contractor’s interpreta- 
tion that the pay line 
quantity was merely 
nominal or hypothetical 
was reasonable and re- 
jecting the Government’s 
contention that the dif- 
ference between the esti- 
mated quantity and the 
pay quantity under ap- 
pellant’s interpretation 
should have prompted 
appellant to inquire of the 
contracting officer___--_- 
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CONTRACTS—Continued 


CONSTRUCTION AND 
OPERATION—Continued 


Contracting Officer 


1. A,special provision authoriz- 


_ ing the contracting officer 
to adjust or revise the 
limits of the work during 
; performance to. reflect 
the conditions encoun- 
, tered and thereby provide 
for maximum use of ma- 
terial available with the 
funds allotted is found to 
vest the contracting offi- 
cer with no plenary au- 
thority to direct the 
placement of the beach 
_ fill where the authoriza- 
tion to adjust or revise 
the limits of the work is 
circumscribed by the use 
of the word ‘“approxi- 
BE Fi a Er RY 
Drawings and Specifications 


1. Where a contract for the 


construction of a bridge 
substructure contained a 
provision requiring that 
employees erecting 
bridges and_ structures 
be protected by safety 
nets where the use of 
safety belts and lifelines 
or other conventional 
type of protection was 
“impractical and the evi- 
dence failed to demon- 
strate that the use of 
safety belts and lifelines 
‘or other conventional 
type of protection was 
practical for workers on 
concrete piers, the Board 
denies the contractor’s 
claim for a change based 
on the fact that it was 
‘required to use safety 
nets to protect workmen 
from possible falls_----- 


2. The Board sustains the con- 


tractor’s claim that it be 
paid for gravel represent- 
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CONSTRUCTION AND 
OPERATION—Continued 


Drawings and Specifica- 
tions—Continued 


ing the area of the pipe 
within the pay lines, 
holding that in the partic- 
ular circumstances the 
contractor’s interpre- 
tation that the pay line 
quantity was merely nom- 
inal or hypothetical was 
reasonable and rejecting 
the Government’s conten- 
tion that the difference 
between the estimated 
quantity and the pay 
quantity under appel- 
lant’s interpretation 
should have prompted ap- 
pellant to inquire of the 
contracting officer___-__-_ 


3. Under a construction contract 


. for a beach nourishment 
project at Cape Hatteras 
involving a contractor’s 
claim for equitable -ad- 
justment based upon the 
Government directing the 

_beach fill to be placed 
in a manner differing from 
the typical cross section 
shown on the contract 
drawing, the Board finds 
that the 20-day notice 
provision of the Changes 
clause should not pre- 
clude consideration of the 
claim on the merits where 
there is no one action of 
the Government which 
can be pointed to as the 
identifiable event upon 

which the claim is 
grounded and from which 

_the contractor’s delay in 
presenting the claim can 
be measured, particularly 
where the evidence of 
record indicates that the 
Government’s actions 
contributed to and may 
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be paid for gravel repre- 
senting the area of the 
pipe within the pay lines, 
holding that in the partic- 
ular circumstances the 
contractor’s interpreta- 
tion that the pay line 


estimated quantities pro- 
vision under which the 
Government was author- 


“ized to obtain additional 
* quantities of beach fill 


at the unit price specified 
in the contract so long’ as 


CONTRACTS—Continued CONTRACTS—Continued 
CONSTRUCTION AND CONSTRUCTION AND 
OPERATION—Continued OPERATION—Continued 
Drawings and Specifica- Duty to Inquire—Con. Page 
tions—Continued Page quantity was merely no- 
even have been the prin- minal or hypothetical was 
cipal cause of the delay reasonable and rejecting 
in giving notice of the the Government’s con- 
pe a Re eae ae 459 tention that the difference 
4. In a case involving the ques- between the estimated 
tion of the importance quantity and the pay 
to be ascribed to the quantity under appel- 
typical cross section lant’s interpretation 
shown on the contract should have prompted 
drawings, the’ Board finds appellant to inquire of 
that the drawings con- the contracting officer... 335 
tained positive represen- Estimated Quantities 
tations on which the 1. The Government failed to 
contractor was entitled to sustain its burden of 
rely and did rely in proving entitlement to a 
submitting its bid, noting, reduction of the contract 
in connection therewith, price as an equitable ad- 
that the interpretation justment for quantities of 
advanced by the Govern- asphalt concrete for road 
ment with respect to repair in excess of the 
certain provisions on the Government estimate. 
drawings, in the contract The evidence showed that 
and in a change order neither party relied on 
would render inoperative the estimate, that the 
or superfluous other re- Government left the se- 
quirements clearly im- lection and manner of 
posed by the drawings or using equipment to the 
contract terms. Pre- contractor and that the 
viously the Board had Government ~ issued a 
found that the contrac- change order when it 
tor’s site visit was ade- observed the contractor’s 
quate and in any event more efficient operation. 
could not have revealed The work described in 
conditions created by the change order was the 
storms which took place same work described in 
several months after the the contract and the 
scheduled site visit con- reduction in unit cost of 
cluded_--..~----------- 460 performance was not the 
Duty to Inquire result of the change order 
1. The Board sustains the con- but was the result of the 
tractor’s claim that it contractor’s efficiency... 343 
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CONTRACTS—Continued 


CONSTRUCTION AND 
OPERATION—Continued 


Estimated Quantities—Con. 


the additional quantities 
did not exceed 25 percent 
of the original total con- 
tract price is found not 
to preclude an adjustment 
under the Changes clause 
for clearly unforeseeable 
costs to the extent the 
contractor shows (i) the 
basis upon which its bid 
was calculated and (ii) 
the causal connection be- 
tween the increased costs 
and the inability or the 
failure of the Govern- 
ment to adhere to the 
typical cross’ section 
shown on the contract 
drawings in directing the 
placement of the fill____- 


General Rules of Construction 
1. A federal contract is gov- 


erned by federal contract 
law, rather than the law 
of the state in which the 
contract is executed_---- 


2. Article 2 of the Uniform 


Commercial Code is ap- 
plicable to transactions 
in goods, not to construc- 
tion contracts_...-.---- 


3. In a case involving the ques- 


tion of the importance to 
be ascribed to the typical 
cross section shown on the 
contract drawings, the 
Board finds that the 
drawings contained posi- 
tive representations on 
which the contractor was 
entitled to rely and did 
rely in submitting its bid, 
noting, in connection 
therewith, that the inter- 
pretation advanced by 
the Government with re- 
spect to certain  pro- 


visions on the drawings, 
in the contract and in a 
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CONTRACTS—Continued 


CONSTRUCTION AND 
OPERATION—Continued 


General Rules of Construc- 





tion—Continued 


change order would ren- 
der inoperative or super- 
fluous other requirements 
clearly imposed by the 
drawings or contract 
terms. Previously the 
Board had found that the 
contractor’s site visit was 
adequate and in any 
event could not have re- 
vealed conditions created 
by storms which took 
place several months 
after the scheduled site 
visit concluded -_ = ------- 
appeal before the Board 
on remand from the 
Court of Claims with in- 
structions to admit evi- 
dence, previously ex- 
cluded under the parol 
evidence rule, for the 
purpose of showing a 
pre-award agreement or 
an express or implied 
concession as to the rate 
of use of helicopter serv- 
ices, is denied where the 
record, augmented as the 
Court directed, shows 
that the Government did 
not change its method of 
contracting at appellant’s 
request but rejected the 
proposal to include a 
guaranteed minimum 
daily rate of use and 
where an internal memo- 
randum from appellant’s 
president shows that he 
understood at the time 
of award that the con- 
tract could be flown at 
the rate of 5 hours per 
day rather than the rate 
of 7 hours per day alleged 
later when the contract 
proved unprofitable - _._- 


Pege 


460 








3. A contractor’s acceptance of 


a change order is found 
to be no bar to consider- 


where the Board finds (i) 
that the contracting of- 
ficer acted within his 


INDEX-DIGEST 687 
CONTRACTS—Continued CONTRACTS—Continued 
CONSTRUCTION AND CONSTRUCTION AND OPERA- 
OPERATION—Continued TION—Continued 
Modification of Contracts en of Contracts— 
Genneaiie Page ontinued — 

1. Where the practice of a con- Ne aay at Page 
atruction. conteactor ‘was ation of a claim under the 
to separate claims for an Changes clause where the 
equitable adjustment for evidence shows that the 
increased costs due to a claim involved had = 
change from its claims ther arisen nor been dis- 
for delays to the work cussed prior to the time 
caused by the change and the change order in ques- 
the evidence established tion was executed ______- 459 
that the contractor’s de- Notices 
lay claim resulting from 1. Under a construction con- 
a change was pending tract for a beach nourish- 
before the contracting ment project at Cape 
officer at the time the Hatteras involving a con- 
contractor agreed to and tractor’s claim for equi- 
executed a modification table adjustment based 
settling the equitable ad- upon the Government 
justment for direct costs directing the beach fill to 
attributable to the be placed in a manner dif- 
change, the Government’s fering from the typical 
contention that the delay cross section shown on 
claim was barred by ac- the contract drawing, the 
cord and satisfaction was Board finds that the 20- 
rejected since it is well day notice provision of 
settled that an agreement © the Changes clause should 
does not operate as an not preclude considera- 
accord as to matters not tion of the claim on the 
contemplated by the merits where there is-no 
agreement. .-....------- 199 one action of the Govern- 

2. Where the contractor’s offer ment which can be 
to perform certain pointed to-as the identi- 
changed work for a lump fiable event upon which 
sum was accepted and the claim is grounded and 
the agreement and the from which the contrac- 
price was incorporated tor’s delay in presenting 
into a modification which the claim. can be meas- 
the contractor executed ured, particularly where 
without reservation or the evidence of record 
exception and the lump indicates that the Gov- 
sum was subsequently ernment’s actions con- 
paid, the contractor’s sub- tributed to and may even 
sequent claim for delays have been the principal 
to the work attributable cause of the delay in 
to the change was barred giving notice oftheclaim. 459 
by accord ard _satis- 2. A claim under the Suspension 
fAOHON S oiis ei ined 200 of Work clause is denied 








INDEX-DIGEST 


CONTRACTS—Continued 


CONSTRUCTION AND 
OPERATION—Continued 


Notices—Centinued 


discretion in issuing an 
order directing the sus- 
pension of all work in the 
wake of a devastating 
storm at Cape Hatteras 
with a view to deter- 
mining whether and, if so, 
how the work under a 
beach nourishment con- 
tract should proceed or, 
alternatively, whether 
the contract should be 
terminated for the con- 
venience of the Govern- 
ment; (ii) that the con- 
tractor had failed to show 
that its cost would have 
been any less if the stop 
work order had _ been 
issued at an earlier time; 
(iii) that suspending the 
contract work for the 5 
working days covered by 
the stop order did not 
involve delaying the work 
for an unreasonable 
period of time; and (iv) 
that showing the contract 
work to have been sus- 
pended or delayed for an 
unreasonable period of 
time is a prerequisite to 
recovery under the Suspen- 
sion of Work clause in all 
cases including those in 
which a written order to 
suspend work has been 
given as contemplated by 
paragraph (a) of the 
Clausei i wiwlt. essizcin 


DISPUTES AND REMEDIES 
Appeals 
1. Where a contractor has filed 


an appeal and has failed 
to file a complaint when 
often requested to do so 
over a two-year period, 
the appeal is dismissed 
for want of prosecution - - 
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CONTRACTS—Continued 
DISPUTES AND REMEDIES—Con. 


Burden of Proof 
1. Where a contract for the con- 


struction of a bridge sub- 
structure contained a pro- 
vision requiring that em- 
ployees erecting bridges 
and structures be pro- 
tected by safety nets 
where the use of safety 
belts and lifelines or other 
conventional type of pro- 
tection was impractical 
and the evidence failed 
to demonstrate that the 
use of safety belts and 
lifelines or other conven- 
tional type of protection 
was practical for workers 
on concrete piers, the 
Board denies the contrac- 
tor’s claim for a change 
based on the fact that it 
was required to use safety 
nets to protect workmen 
from possible falls_-__-- 


2. The Government failed to sus- 


tain its burden of proving 
entitlement to a reduction 
of the contract price as an 
equitable adjustment for 
quantities of asphalt con- 
crete for road repair in 
excess of the Government 
estimate. The evidence 
showed that neither party 
relied on the estimate, 
that the Government left 
the selection and manner 
of using equipment to the 
contractor and that the 
Government issued a 
change order when it ob- 
served the contractor’s 
more efficient operation. 
The work described in 
the change order was the 
same work described in 
the contract and the re- 
duction in unit cost of 
performance was not the 
result of the change order 
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but was the result of the 


principal contentions was 


contractor’s efficiency... 343 that in a telephone con- 
3. A claim under the Suspension versation following record 
of Work clause is denied snow in late September 
where the Board finds (i) the project engineer had 
that the contracting of- directed that men and 
ficer acted within his dis- equipment be added to 
cretion in issuing an order the job in order to finish 
directing the suspension the work by the contract 
of all work in the wake completion date of Nov. 
of a devastating storm at 1, but in correspondence 
Cape Hatteras with a conducted with the Gov- 
view to determining ernment for almost. 6 
whether, and, if so, how months after such tele- 
the work under a beach phone conversation the 
nourishment contract contractor failed to refer 
should proceed or, alter- to the directions purport- 
natively, whether the edly received from the 
contract should be ter- project engineer and even 
minated for the conven- failed to reference the 
ience of the Government; particular telephone con- 
(ii) that the contractor versation. Actions taken 
had failed to show that its by the Government’s 
costs would have been principal inspector were 
any less if the stop work also found not to con- 
order had been issued at stitute acceleration orders 
an earlier time; (iii) that when the evidence clearly 
suspending the contract showed that both parties 
work for the 5 working viewed the inspector’s 
day covered by the stop action as involving sug- 
order did not involve de- gestions rather than di- 
laying the work for an un- rections and that whether 
reasonable period of time; the suggestions were ac- 
and (iv) that showing the cepted by the contractor’s 
contract work to have job superintendent de- 
been suspended or de- pended upon the exercise 
layed for an unreasonable of his business judgment. 646 
period of time is a prereq- Damages 
uisite to recovery under Generally 
the Suspension of Work 1. An Oil and Gas Supervisor of 
clause in all Canes includ- the Geological Survey has 
ing those in which a writ- authority to demand pre- 
ten order to suspend work judgment interest based 
has been given as con- 7 } 
upon the failure of an oil 
templated by paragraph 
(a) of the clause---.---- 460 and gas:lensee to pay 
4. A claim for acceleration under timely royalties owed bag 
a contract for the con- the Government, despite 
struction of footings for a the fact that the Super- 
transmission line is denied visor is an employee of 
where one of appellant’s the Executive Branch... 316 
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DISPUTES AND REMEDIES—Con. 
Damages—Continued 
Measurement 
1. Even where statute, regula- 


tion, and the oil and gas 
lease itself do not specifi- 
cally provide for the 
payment of prejudgment 
interest on royalties owed 
to the United States, 
such interest may be 
imposed by the United 
States; equity principles 
may authorize such im- 
position. A charge for 
such interest may ke 
imposed despite delays in 
processing the debtor’s 
appeals, where the debtor 
assertedly relied upon an 
earlier Departmental de- 
cision which, only when 
taken out of context, 
would tend to support 
the debtor’s posture__--- 


Equitable Adjustments 


1. In a case where the Govern- 


ment (i) rejected certain 
conditions attached to 
the contractor’s offer to 
perform at the contract 
unit price additional ex- 
cavation due to a directed 
change, (ii) determined 
that the contractor was 
entitled to an extension 
of 82 days as the time 
required to perform the 
additional excavation 
which was accepted by 
the contractor, (iii) rec- 
ognized that the con- 
tractor might be entitled 
to an additional extension 
due to certain operations 
being extended into’ the 
inclement winter weather 
and (iv) subsequently 
granted the contractor 
a 20-day time extension 
due to unusually severe 
weather, the Board finds 
the contractor to be 
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entitled to an equitable 
adjustment for increased 
costs of working in winter 
weather which were the 
direct and inevitable con- 
sequence of the directed 
change, rejecting Govern- 
ment contentions that the 
contractor’s claim was 
barred by accord and 
satisfaction or that it 
represented costs for 
working -in inclement 
weather for which the 
contract made no pro- 


2. The Government failed to 


sustain its burden of 
proving entitlement to 
a reduction of the con- 
tract price as an equitable 
adjustment for quantities 
of asphalt concrete for 
road repair in excess of 
the Government  esti- 
mate. The evidence show- 
ed that neither party 
relied on the estimate, 
that the Government left 
the selection and manner 
of using equipment to the 
contractor and that the 
Government issued a 
change order when it 
observed the contractor’s 
more efficient operation. 
The work described in 
the change order was the 
same work described in 
the contract and the re- 
duction in unit cost of 
performance was not the 
result of the change order 
but was the result of the 
contractor’s efficiency - - 


1. Under a construction contract 


for a beach nourishment 
project at Cape Hatteras 
involving a contractor’s 
claim for equitable ad- 
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justment based upon the 
Government _ directing 
the beach fill to be placed 
in a@ manner differing 
from the typical cross 
section shown on _ the 
contract drawing, the 
Board finds that the 20- 
day notice provision of 
the Changes clause 
should not preclude con- 
sideration of the claim on 
the merits where there is 
no one action of the 
Government which can 
be pointed to as the 
identifiable event upon 
which the claim _ is 
grounded and from which 
the contractor’s delay in 
presenting the claim can 
be measured, particularly 
where the evidence of 
record indicates that the 
Government’s actions 
contributed to and may 
even have been the prin- 
cipal cause of the delay 
in giving notice of the 


4. A contractor’s acceptance of a 
change order is found to 
be no bar to consideration 
of a claim under the 
Changes clause where the 
evidence shows that the 
claim involved had 
neither arisen nor been 
discussed prior to the 
time the change order in 
question was executed _-- 


5. A special provision authoriz- 
ing the contracting offi- 
cer to adjust or revise the 
limits of the work during 
performance to reflect the 
conditions encountered 
and thereby provide for 
maximum use of ma- 
terial available with the 


INDEX-DIGEST 
CONTRACTS—Continued 
DISPUTES AND REMEDIES—Con. 
Equitable Adjustments— 
Page Continued 
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459 


6. An 


funds allotted is found to 
vest the contracting offi- 
cer with no plenary au- 
thority to direct the 
placement of the beach 
fill where the authoriza- 
tion to adjust or revise 
the limits of the work is 
circumscribed by the use 
of the word “approxi- 
TE OE I 


estimated quantities pro- 
vision under which the 
Government was author- 
ized to obtain additional 
quantities of beach fill at 
the unit price specified in 
the contract so long as the 
additional quantities did 
not exceed 25 percent of 
the original total contract 
price is found not to pre- 
clude an adjustment 
under the Changes clause 
for clearly unforeseeable 
costs to the extent the 
contractor shows (i) the 
basis upon which its bid 
was calculated and (ii) 
the causal connection be- 
tween the increased costs 
and the inability or the 
failure of the Government 
to adhere to the typical 
cross section shown on 
the contract drawings in 
directing the placement 
te ee ee Os 


Jurisdiction 


3. An 


Oil and Gas Supervisor of 
the Geological Survey has 
authority to demand pre- 
judgment interest based 
upon the failure of an oil 
and gas lessee to pay time- 
ly royalties owed to the 
Government, despite the 
fact that the Supervisor 
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is an employee of the 
Executive Branch___-_--_- 


2. Where an appeal is timely the 


absence from a contract- 
ing officer’s letter of a 
terminal paragraph ad- 
vising the contractor of 
his right of appeal under 
the Disputes clause is not 
a basis for remand to the 
contracting officer_-_---_- 


3. Claims of constructive change 


under a cost-plus-fixed- 
fee contract first pre- 
sented in the notice of 
appeal are outside the 
jurisdiction of the Board 
and are remanded to the 
contracting officer for the 
issuance of new or sup- 
plemental findings - _-__-_- 


FORMATION AND VALIDITY 


Generally 
1. In a case where the Govern- 


ment (i) rejected certain 
conditions attached to 
the contractor’s offer to 
perform at the contract 
unit price additional ex- 
cavation due to a directed 
change, (ii) determined 
that the contractor was 
entitled to an extension 
of 82 days as the time 
required to perform the 
additional excavation 
which was accepted by 
the contractor, (iii) recog- 
nized that the contractor 
might be entitled to an 
additional extension due 
to certain operations 
being extended into the 
inclement winter weather 
and (iv) subsequently 
granted the contractor a 
20-day time extension 
due to ususually severe 
weather, the Board finds 
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FORMATION AND VALIDITY— 
Continued 


Generally—Continued 


the contractor to be en- 
titled to an equitable ad- 
justment for increased 
costs of working in winter 
weather which were the 
direct and inevitable con- 
sequence of the directed 
change, rejecting Govern- 
ment contentions that the 
contractor’s claim was 
barred by accord and 
satisfaction or that it 
represented costs for 
working in inclement 
weather for which the 
contract made no pro- 
5 El BM Lela a 


PERFORMANCE OR DEFAULT 
Compensable Delays 
1. In a case where the Govern- 


ment (i) rejected certain 
conditions attached to 
the contractor’s offer to 
perform at the contract 
unit price additional ex- 
cavation due to a directed 
change, (ii) determined 
that the contractor was 
entitled to an extension 
of 82 days as the time 
required to perform the 
additional excavation 
which was accepted by 
the contractor, (iii) recog- 
nized that the contractor 
might be entitled to an 
additional extension due 
to certain operations 
being extended into the 
inclement winter weather 
and (iv) subsequently 
granted the contractor a 
20-day time extension 
due to unusually severe 
weather, the Board finds 
the contractor to be en- 
titled to an equitable 
adjustment for increased 
costs of working in winter 





Page 


199 








INDEX-DIGEST 693 


CONTRACTS—Continued CONTRACTS—Continued 
PERFORMANCE OR DEFAULT— PERFORMANCE OR DEFAULT— 
Continued Continued 
Compensable Delays—Con. Page Release and Settlement— 





weather which were the 
direct and inevitable con- 
sequence of the directed 
change, rejecting Gov- 
ernment contentions that 
the contractor’s claim 
was barred by accord and 
satisfaction or that it 
represented costs for 
working in inclement 
weather for which the 
contract made no pro- 
nye dg ee BR ed EE RR 
2. The Government did not 
cause any compensable 
delay in the commence- 
ment of the work when 
the Government issued 
the notice to proceed as 
soon as the performance 
and payment bonds re- 
quired by the contract 
were received___...____- 
Inspection 
1. A special provision authoriz- 
ing the contracting officer 
to adjust or revise the 
limits of the work during 
performance to reflect the 
conditions encountered 
and thereby provide for 
maximum use of material 
available with the funds 
allotted is found to vest 
the contracting officer 
with no plenary authority 
to direct the placement 
of the beach fill where the 
authorization to adjust or 
revise the limits of the 
work is circumscribed by 
the use of the word 
“approximate” _____.__- 
Release and Settlement 
1. Where the practice of a con- 
struction contractor was 
to separate claims for an 
equitable adjustment for 
increased costs due to a 
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460 


Continued 


change from its claims for 
delays to the work caused 
by the change and the 
evidence established that 
the contractor’s delay 
claim resulting from a 
change was pending be- 
fore the contracting 
officer at the time the 
contractor agreed to and 
executed a modification 
settling the equitable ad- 
justment for direct costs 
attributable to the 
change, the Government’s 
contention that the delay 
claim was barred by 
accord and _ satisfaction 
was rejected since it is 
well settled that an agree- 
ment does not operate as 
an accord as to matters 
not contemplated by the 
STORENG a as en ncdane = 


2. Where the contractor’s offer 


to perform certain 
changed work for a lump 
sum was accepted and 
the agreement and the 
price was incorporated 
into a modification which 
the contractor executed 
without reservation or 
exception and the lump 
sum was subsequently 
paid, the contractor’s 
subsequent claim for de- 
lays to the work attrib- 
utable to the change was 
barred by accord and 
satisfaction... .......----- 


3. A contractor’s acceptance of 


a change order is found 
to be no bar tv con- 
sideration of a claim 
under the Changes clause 
where the evidence shows 
that the claim involved 
had neither arisen nor 
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CONTRACTS—Continued 


PERFORMANCE OR DEFAULT— 
Continued 


Release and Settlement— 


Continued 


been discussed prior to 
the time the change order 
in question was executed _ 


Suspension of Work 


1. A claim under the Suspension 


of Work clause is denied 
where the Board finds (i) 
that the contracting 
officer acted within his 
discretion in issuing an 
order directing the sus- 
pension of all work in 
the wake of a devastating 
storm at Cape Hatteras 
with a view to determin- 
ing whether and, if so, 
how the work under a 
beach nourishment con- 
tract should proceed or, 
alternatively, whether the 
contract should be ter- 
minated for the conveni- 
ence of the Government; 
(ii) that the contractor 
had failed to show that 
its costs would have been 
any less if the stop work 
order had been issued at 
an earlier time; (iii) that 
suspending the contract 
work for the 5 working 
days covered by the stop 
order did not involve 
delaying the work for an 
unreasonable period of 
time; and (iv) that show- 
ing the contract work to 
have been suspended or 
delayed for an unreason- 
able period of time is a 
prerequisite to recovery 
under the Suspension of 
Work clause in all cases 
including those in which 
a written order to suspend 
work has been given as 
contemplated by para- 
graph (a) of the clause -- 
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COURTS 





1. A demand by the Geological 


DESERT 


Survey for prejudgment 
interest for delayed pay- 
ment of additional royal- 
ties owed to the Govern- 
ment is not necessarily 
unenforceable in the 
courts because it was 
not asserted as a counter- 
claim under Rule 13(a) 
of the Federal Rules 
of Civil Procedure___ ---.- 


LAND ENTRY 


GENERALLY 
1. Sec. 7 of the Act of Mar. 3, 


1891, provides that no 
person or association of 
persons shall hold by as- 
signment or otherwise, 
prior to the issue of 
patent, more than 320 
acres of arid or desert 
lands; the terms “hold,”’ 
“assignment” and ‘‘other- 
wise” are words of broad 
significance and will be 
defined in such manner to 
effectuate the purposes of 
the Act, to wit, to prevent 
anyone from holding 
more than 320 acres of 
desert lands to the exclu- 
sion of bona fide settlers 
or the entrymen of 
recora. [2 SS Sei 


2. Any person or association of 


3. An 





persons who controls, pos- 
sesses and receives sub- 
stantial benefits from 
desert lands will be re- 
garded as “holding’’ such 
lands within the meaning 
of the Act of Mar. 3, 
1OG1 = See ee ee. 
arrangement by which 
an entity obtains mort- 
gages on desert land 
entries and also obtains 
leases of a_ possible 
twelve-year duration on 
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DESERT LAND ENTRY—Con. DESERT LAND ENTRY—Con. 
GENERALLY—Continued Page GENERALLY—Continued Page 


the desert land entries, 8. Excepting in of Nevada, no 





the result of which is 
the vesting of effective 
control of the entries 
in such entity, consti- 
tutes a hulding within 
the purview of sec. 7 
of the Act of Mar. 3, 1877, 


person shall be entitled to 
make entry of desert 
lands unless he is a resi- 
dent of the state in which 
the land is located. An 
applicant’s conditional, 
future-oriented intention 


as amended__.....------ 146 to reside in the state is 
4. “Hold.” Any person or en- insufficient to qualify___- 377 
tity which has acquired APPLICANTS 
ae : Feet ne 1. Excepting in of Nevada, no 
than 320 acres uf desert person, shall be entitled 
lands “holds” such acre- to make entry of desert 
age within the meaning lands unless he is a resi- 
of the prohibition of dent of the state in which 
ti 2: alti: ee 0k the land is located. An ap- 
i 8 1877 — plicant’s conditional, fu- 
ainatited. os Pe, ®t eho! . al ture-oriented intention to 
5. “Otherwise.” As used in ma cad eg en Boer a 
: ' insufficient to qualify__._.. 377 
sec. 7 of the Act of 
Mar. 3, 1877, as amended, es 
‘no person or associa- 1. Where an allowed desert land 
tion of persons shall hold entry was assigned to a 
by assignment or other- qualified individual and 
wise * * *,” “otherwise” the assignment was duly 
is not limited to other approved, a subsequent 
means equivalent to determination that the 
assignment but rather entry was illegal from its 
embraces all mechanisms inception because the 
whereby control of and original entryman was 
benefit from an entry not qualified will not 
or entries are accumula- afford a basis for cancella- 
ted and transferred-_---- 146 tion of the entry where 
6. Violation of the prohibition it is established that the 
against holding an excess assignee was unaware of 
uf 320 acres constitutes his aséignor’s lack of 
a failure to comply with , 3 
the requirements of law qualifications and pro- 
and such entries are prop- ceeded in good faith to 
erly canceled........... 147 develop the entry------- 377 
7. Estoppel will not lie against CARCEELATION 
the Government where 1. Any desert land entry made 
there is no showing that for the use and benefit of 
the parties to illegal others with intent to cir- 
agreements relied in any cumvent the provisions of 
way on the statements the desert land laws must 
or acts of Government be regarded as fraudulent 
GEMOMMG a= 20 ck nea eee, | Oae and will be canceled----. 123 
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DESERT LAND ENTRY—Con. 
CANCELLATION—Continued 


2. Violation of the prohibition 


against holding an excess 
of 320 acres constitutes 
a failure to comply with 
the requirements of law 
and such entries are prop- 
erly canceled___-._-_--- 


3. Estoppel will not lie against 


the Government where 
there is no showing that 
the parties to illegal 
agreements relied in any 
way on the statements 
or acts of Government 
UMUMNED nce ee estos 


4. Where an allowed desert 


land entry was assigned 
to a qualified individual 
and the assignment was 
duly approved, a subse- 
quent determination that 
the entry was illegal from 
its inception because the 
original entryman was 
not qualified will not af- 
ford a basis for cancella- 
tion of the entry where it 
is established that the 
assignee was unaware of 
his assignor’s lack of 
qualifications and _ pro- 
ceeded in good faith to 
develop the entry------- 


DISTRIBUTION SYSTEM 
1. Neither the law nor the regu- 


lations prohibit the use 
of a portable aluminum 
pipe irrigation system in 
the reclamation of lands 
in a desert entry, nor is 
there any affirmative re- 
quirement that the irri- 
gation system or specific 
components thereof be 


permanently installed on 
the entry. .- =. 2G oe. 
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EVIDENCE 
GENERALLY 


1. In determining the validity of 


2. An 





a mining claim in a 
Government contest, the 
entire evidentiary re- 
cord must be considered; 
therefore, if evidence pre- 
sented by the contestees 
shows that there has not 
been a discovery, it may 
be used in reaching a 
decision that the claim is 
invalid because of a lack 
of discovery, regardless of 
any defects in the 
Government’s prima facie 


appeal before the Board 
on remand from the Court 
of Claims with instruc- 
tions to admit evidence, 
previously excluded un- 
der the parol evidence 
rule, for the purpose of 
showing a pre-award 
agreement or an express 
or implied concession as 
to the rate of use of heli- 
copter services, is denied 
where the record, aug- 
mented as the Court 
directed, shows that the 
Government did not 
change its method of con- 
tracting at appellant’s re- 
quest but rejected the 
proposal to include a 
guaranteed minimum 
daily rate of use and 
where an internal memo- 
randum from appellant’s 
president shows that he 
understood at the time of 
award that the contract 
could be flown at the rate 
of 5 hours per day rather 
than the rate of 7 hours 
per day alleged later 
when the contract proved 
unprofitable__.--------- 
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EVIDENCE—-Continued 

BURDEN OF PROOF 

1. The ultimate burden of proof 
to show a discovery of a 
valuable mineral deposit 
is always upon the mining 
claimant. However, if the 
Government in a mining 
contest fails to present a 
prima facie case and the 
contestees move to dis- 
miss the case and rest, 
the contest complaint 
must be dismissed be- 
cause there would be no 
evidentiary basis for an 
order of invalidity -_-_-_- 

2. Where the Government has 
made a prima facie case 
of lack of discovery in a 
mining contest, any issue 
in doubt as to discovery 
raised by the evidence 
must be resolved against 
the party having the risk 
of nonpersuasion, the 
mining claimant. If a 
mining claimant fails to 
show by a preponderance 
of the evidence as to such 
issue that there has been 
a discovery of a valuable 
mineral deposit he has 
not satisfied his burden 
of proof and an Adminis- 
trative Law Judge must 
declare the claim invalid, 
rather than leave the 
question of the claim’s 
validity unresolved - - - - - 

3. In making a prima facie case 
in a mining contest in- 
volving a common variety 
of material, it is only 
essential for the Govern- 
ment to establish that 
the contestees had not 
prior to July 23, 1955, 
met the criteria used in 
determining marketabil- 
ity at a profit. It is not 
essential that the Gov- 
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EVIDENCE—Continued 


BURDEN OF PROOF—Continued 


ernment’s evidence prove 
conclusively that the ma- 
terial could not, in fact, 
be marketed at a profit, 
but only that it was not 
sold or marketed. The 
Government is not re- 
quired to do the discovery 
work upon a_ mining 
claim; it is only necessary 
that the exposed areas of 
a claim and the workings 
on a claim be examined 
to verify if a discovery 
has been made by the 
mining claimant_------- 


CREDIBILITY 


Ls 


A conjectural opinion on 


the possibility of a mining 
claimant’s ability to mar- 
ket @ common variety 
of gravel at a profit prior 
to July 23, 1955, is not 
credible evidence of mar- 
ketability where specific 
evidence tends to show 
that development of a 
mining operation at that 
time was not then war- 
ranted by the market 


FEDERAL COAL MINE HEALTH 


AND SAFETY ACT OF 1969 
GENERALLY 


16 


In an underground coal 


mine owned and operated 
by two partners who are 
also the only miners in 
such mine, there being 
no employees, such 
owner-operators and the 
mine are, nevertheless, 
subject to the provisions 
of the Act, where the 
coal extracted from such 
mine enters commerce by 
being transported inter- 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 


ADMINISTRATIVE PROCEDURE 
Appeals 
1. In the absence of a showing 


of good cause and the 
presence of objection by 
an opposing party, the 
Interior Board of Mine 
Operations Appeals will 
not grant an appellant 
leave to amend its brief 
on appeal so as to recast 
existing arguments or to 
raise new issues._-.----- 


Dismissals 
Where it does not appear 


from the pleadings that 
the party charged by the 
Mining Enforcement and 
Safety Administration is 
a& proper party to a 
penalty proceeding, the 
action is properly dis- 
migsedsoi 2 foo cui de dle 


Parties 
1. Where an operator filed legal 


identity reports under 
two different corporate 
names without noting the 
change, and where, in a 
proceeding to assess a 
civil penalty, the notices 
of violation and the peti- 
tion for assessment use 
only one of the names, 
there is no basis for dis- 
missal for failure to serve 
and join the corporate 
alias if the respondent in 
fact has defended 
throughout the adminis- 
trative proceeding_-_-_-- 


Rulemaking 
1. The “approval” function of 


the Secretary with re- 
spect to roof control 
plans, exercised at the 
enforcement level by a 
MESA District Manager 
under 30 CFR 75.200-4, 
is not subject to the rule- 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 
ADMINISTRATIVE PROCEDURE— 
Continued 


Rulemaking—Continued 


making provisions of secs. 
101 and 301(d) of the 
Act. 30 U.S.C. §§ 811, 
861(d) (1970)...------- 


APPLICATIONS FOR REVIEW 
Generally 
1. An Administrative Law Judge 


is limited to deciding 
those issues actually pre- 
sented in an Application 
for Review and is not 
authorized to raise any 
other substantive ques- 
tion sua sponte unless it 
pertains to jurisdiction - - 


BURDEN OF PROOF 
1. The Secretary’s burden of 


proof regulation, 43 CFR 
4.587, does not govern 
the order of proof or the 
obligation to establish a 
prima facie case. Such 
regulation applies only 
to the determination of 
which party loses in whole 
or in part, as appropriate, 
where the evidence is in 
equipoise with respect to 
an element or elements 
of proof in dispute_-_-_---- 


CLOSURE ORDERS 
Generally 
1. An Order of Withdrawal will 


be vacated where it is 
served upon a person who 
is neither responsible for 
the violation or condition 
alleged nor for the safety 
of the miners involved _ - - 


2. Vacation or termination of a 


sec. 104(a) order of with- 
drawal by MESA does 
not preclude review of 
such order where timely 
application therefor is 
made pursuant to sec. 105 
OF tHe ACt. 222 sole 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 
CLOSURE ORDERS—Continued 


Imminent Danger 


1. Extensive accumulations of 
loose coal, coal dust, and 
float coal dust in the 
presence of potential 
sources of ignition will 
support a finding of immi- 
nent danger_.......---- 

2. Extensive accumulations of 
loose coal and coal dust 
in the presence of a dam- 
aged trailing cable will 
support a finding of immi- 
nent danger_.....-...-- 

3. In an application for review 
of a sec. 104(a) order, the 
order is properly vacated 
where the conditions cited 
therein constitute viola- 
tions of the operator’s 
roof control plan, but fail 
to show the roof to be 
unsafe or inadequately 
SUDPORGEiasccecnsus--- 

ENTITLEMENT OF MINERS 

Compensation 
Generally 

1. A claim for compensation 
under sec. 110(a) at the 
rate allowable for with- 
drawal orders issued for 
an unwarrantable failure 
to comply with a manda- 
tory standard is not sus- 
tainable where such claim 
is predicated upon an 
imminent danger with- 
drawal order issued under 
sec. 104(a) of the Act__- 

2. A shift for the purposes of 
sec. 110(a) of the Act 
begins at that time when 
payment begins and ter- 
minates when payment 
terminates. If a sec. 
104(a) or 104(b) order of 
withdrawal is issued be- 
tween shifts and it has 
not been terminated, the 
miners idled thereby in 
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AND SAFETY ACT OF 1969—\ on. 


ENTITLEMENT OF MINERS—Con. 


Page Compensation—Continued 
Generally—Continued 


the following shift are 
entitled to full compen- 
sation by the operator at 
their regular rates of pay 
for the period they are 


265 idled, but for not more 
than 4 hours of such 
WEN hdd talked ane x 

Dismissal 


1. An application for compen- 
sation filed under sec. 
110(a) of the Act may 
not be dismissed pursuant 
to motion in the prehear- 
ing stage if it states any 
claim upon which relief 
may be granted________- 

EVIDENCE 

Preponderance 


1. Where the only evidence of- 

441 fered to prove a violation 
of 30 CFR 75.507 was 

the credible opinion of 

the inspector which was 

offset by the credible 

opinion of the operator’s 

witness of equal expertise, 

the Board will not over- 

turn the Administrative 

Law Judge’s determina- 

tion that the fact of 

violation was not estab- 

lished by a preponderance 

of the evidence. 43 CFR 

4.587. Zeigler Coal Com- 

pany, 4 IBMA 88, 82 I.D. 

289 lll, 1974-1975 OSHD 
par. 19,478 (1975)_____- 


Prima Facie Case 
1. Withdrawal orders and as- 
sessments of civil penal- 
ties are “‘sanctions’”’ with- 
in the meaning of sec. 
7(d) of the Administra- 
tive Procedure Act, 5 
U.S.C. §556(d) (1970) 
and may be imposed only 
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FEDERAL COAL MINE HEALTH 

AND SAFETY ACT OF 1969—Con. 
EVIDENCE—Continued 

Prima Facie Case—Continued 


if the government pro- 
duces reliable, probative, 
and substantial evidence, 
that is to say, establishes 
a prima facie case____--- 


Sufficiency 


1. Where the evidence fails to 


show the composition of 
an accumulation of ma- 
terials to be loose coal, 
coal dust, or other com- 
bustible matter and does 
show that the accumu- 
lated materials were soft 
and ranged from damp to 
wet, there is no_ basis 
upon which to conclude 
that a violation of 30 
U.S.C. § 864(a) has oc- 


2. A violation of sec. 304(a) of 


the Act is not established 
where neither the notice, 
order, nor the evidence 
at hearing shows the 
nature and extent of the 
accumulation of loose 
coal, coal dust or float 
CONN GUEG Soe S25 Cues 


HEARINGS 


Generally 


1. It is error for an Adminis- 


trative Law Judge to 
render a decision on the 
merits in a review pro- 
ceeding where a hearing 
on the merits is neither 
held nor waived by the 
DAMON 8 2 See Sct S 


Admissibility of Evidence 
1. The precedent Notice and 


Orders underlying a sec. 
104(c) (2) Order of With- 
drawal are admissible in 
evidence to establish their 
existence in the sec. 104(c) 
chain as part of prima 
voc Came 2 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 
HEARINGS—Continued 
Burden of Proof 
1. Where MESA, in a review 


proceeding of a sec. 
104(c)(2) Order of With- 
drawal, fails to establish 
a prima facie case that 
the Order was validly 
issued pursuant to sec. 
104(c) of the Act, the 
operator has no burden 
to present rebuttal evi- 
dence and is entitled to 
the relief requested - ~~ -- 


Motions 
1. The denial of a motion for a 


continuance will not be 
disturbed on appeal, un- 
less it appears that the 
denial was an abuse of 
the trial Judge’s discre- 
tion and resulted in spe- 
cific prejudice___-_.___- 


Notice and Service 


1. An 


3. An 


operator must be given 
fair notice adequate to 
enable it to determine 
with reasonable certainty 
the type and number of 
violations charged by 
MESA as the basis for 
assessment of penalties_ - 
operator must be given 
fair notice adequate to 
enable it to determine 
with reasonable certainty 
the type and number of 
violations alleged by 
MESA as the basis for 
assessment of penalties_- 
operator must be given 
adequate notice of the 
charge in a civil penalty 
proceeding brought under 
sec. 109 of the Act. 30 
U.S.C. § 819 (1970). Fail- 
ure by an operator to 
object to lack of due no- 
tice below, if the oppor- 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 
HEARINGS—Continued 
Notice and Service—Con. 


tunity arises, results in a 
waiver of a claim of error 
based thereon_.--.----- 


Powers of Administrative 
Law Judges 
1. Where an operator is held in 
default an Administra- 
tive Law Judge errs in 
dismissing the proceed- 
ing for assessment of 
civil penalties without 
making a determination 
on the merits that no 
violation of the Act has 
OOCUTROD Ak id= op wm 5 
2. An Administrative Law Judge 
is required by 5 U.S.C. 
§ 556 (1970) to conduct a 
hearing in a strictly im- 
partial manner, not as a 
representative of an inves- 
tigative or prosecuting 
authority 063.676 02¢5-~ 
3. An Administrative Law Judge 
exceeds his authority in 
ordering MESA to cease 
and desist issuance of 
sec. 104(a) orders of with- 
Qua 6 oe 
IMMINENT DANGER 
Generally 
1. An Administrative Law Judge 
errs in construing sec. 
104(a) of the Act to grant 
the Secretary discretion 
to issue a mandatory 
order directing an opera- 
tor to perform any action 
other than to withdraw 
persons from an area of 
a coal mine affected by an 
imminent danger - - - ---- 
Proximate Peril 
1. A proximate peril to life and 
limb constituting an im- 
minent danger does not 
exist where the potential 
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FEDERAL COAL MINE HEALTH 

AND SAFETY ACT OF 1969—Con. 
IMMINENT DANGER—Continued 

Proximate Peril—Continued 


for a disaster is so remote 
and speculative that a 
reasonable man would es- 
timate that such disaster 
would not occur prior to 
abatement if normal op- 
erations to extract coal 
Oontinaed@iues 6122) Jed. 


MANDATORY SAFETY STANDARDS 
Electric Equipment 


1. The provisions of 30 CFR 
75.512 require, inter alia, 
that all electric equip- 
ment be maintained in a 
manner to assure safe 
operating conditions, and 
the failure to properly 
guard drive chains on 
electrically operated load- 
ing machines constitutes 
a violation of such man- 
datory safety standard-. 

Incombustible Contents 

1. Where an Administrative 
Law Judge finds that the 
methods for testing in- 
combustible content of 
samples are reliable, re- 
sults obtained by such 
methods indicating in- 
sufficient incombustible 
content will support a 
finding of violation of 30 
3 le | RM 


Maintenance of Electric 
Equipment 
1. Proof of defective brakes on a 
roof bolt machine and of 
a missing guard on a belt 
chain drive constitutes 
prima facie evidence of a 
failure to maintain elec- 
tric equipment ‘‘prop- 
erly.” 30 CFR 75.512___- 
Methane Tests 
1. Section 303(h) (1) of the Act 
and its counterpart, 30 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 


MANDATORY SAFETY STAND- 
ARDS—Continued 


Methane Tests—Continued 


CFR 75.307, pertain only 
to methane tests at work- 
ing places where electric 
equipment is operated or 
about to be operated. It is 
improper to cite an opera- 
tor for violation of this 
‘standard when an opera- 
tor fails to make methane 
tests at a working place 
where electrically operat- 
ed equipment is neither 
present nor about to be 
Operated oo SS eee. 


Permissibility 
Generally 


1. Once a permissibility specifi- 


cation becomes effective, 
machinery already or sub- 
sequently equipped with 
a part covered thereby 
cannot be maintained in 
permissible condition un- 
less that part is kept in 
operational status_-_----- 


Brakes on Electric Face Equipment 


1. The failure to maintain the 


brakes on an off-standard 
shuttle car in operational 
condition is a violation of 
the operator’s obligation 
under 30 CFR 75.503 to 
maintain electric face 
equipment in permissible 
condition. 30 CFR 18.20- 


Schedule 2 G 


1. Schedule 2 G, codified at 30 


CFR Part 18, was effec- 
tively republished in ac- 
cordance with sec. 101(j) 
of the Act, 30 U.S.C. 
§ 811(j) (1970), at 35 
FR 17890 (Nov. 20, 
1970), where it was in- 
corporated under 30 CFR 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 


MANDATORY SAFETY STAND- 
ARDS—Continued 


Permissibility—Continued 


Switches on Electric Face Equipment 
1. The failure to maintain the 


reset mechanism on elec- 
tric face equipment 
switches in operational 
condition is a violation 
of an operator’s obliga- 
tion under 30 CFR 75.505 
to maintain electric face 
equipment in permissible 
condition. 30 U.S.C. 
§ 878(i) (1970), 30 CFR 


Recording Examinations 
1. The results of examinations 


of emergency escapeways 
and facilities and for 
smokers’ articles must be 
recorded weekly pursuant 
to 30 CFR 75.1801 as 
read in conjunction with 
30 CFR 75.1702 and 30 
CFR 75.1704....______- 


2. Monthly examinations of 


circuit breakers and their 
auxiliary devices protect- 
ing high voltage circuits 
must be recorded month- 
ly pursuant to 30 CFR 
75.800-4 as read in con- 
junction with § 75.800-3 
and § 75.1806_____.__- 


Roof Control 
1. Under section 302(a) of the 


Act, the failure to pre- 
vent a person from pro- 
ceeding beyond the last 
permanent roof support 
into an area lacking in 
the adequate temporary 
support required by the 
existing roof control plan 
constitutes a single vio- 
lation. 30 U.S.C. § 862(a) 
(1970), 30 CFR 75.200_- 


2. Individual provisions of a roof 


control plan, once adopt- 
ed and approved by the 





Page 


506 


353 


250 











FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 
MANDATORY SAFETY STAND- 
ARDS—Continued 
Roof Control—Continued 


Secretary are enforceable 

as mandatory standards 

as to the particular mine 

for which the plan was 

approved. -___-.._------ 
Roof Control Plans 


1. An operator cannot be cited 
for a violation of a revi- 
sion of a purported ap- 
proved roof control plan 
unless such revision is 
first adopted by such 
operator. 30 U.S.C. § 862 
(a) (1970). 30 CFR 75.- 
200, 75.200—-2___-....-- 

Ventilation Plan 


1. Evidence of failure by an 
operator to adhere to its 
approved ventilation plan 
will support the issuance 
of a notice and order 
under sec. 104(b) of the 


MINES SUBJECT TO THE ACT 

1. In an _ underground coal 
mine owned and operated 
by two partners who are 
also the only miners in 
such mine, there being no 
employees, such owner- 
operators and the mine 
are, nevertheless, sub- 
ject to the provisions of 
the Act, where the coal 
extracted from such mine 
enters commerce by being 
transported interstate _ __ 


MODIFICATION OF APPLICATION OF 
MANDATORY SAFETY STANDARDS 


Generally 
1. A petition for Modification 
of the Application of a 
Mandatory Safety Stand- 
ard will not be granted 
where petitioner alleges 
but does not establish 
213-256—76——8 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 


MODIFICATION OF APPLICATION 
OF MANDATORY SAFETY 
STANDARDS—Continued 


Generally—Continued 


that in all respects and 
at all times the modifica- 
tion sought will be as 
safe as, or safer than, the 
mandatory safety stand- 
We eee eerie 
2. An operator’s Petition for 
Modification of the ap- 
plication of a mandatory 
safety standard will be 
denied where it fails tu 
establish that the pro- 
posed alternative method 
will at all times guarantee 
no less than the same 
measure of safety protec- 
tion to the miners as the 
mandatory standard _- 


Diminution of Safety 
1. Where an operator presents 
prima facie evidence in 
a sec. 301(c) proceeding 
proving that the appli- 
cation of a mandatory 
standard to a particular 
mine will result in a 
diminution of safety to 
the miners in such mine 
in the form of greatly in- 
creased prospects of roof 
fall, and its case prevails 
by a preponderance of 
the evidence over that 
presented by opposing 
parties, the modification 
may be granted-_--_- -- -- 


Jurisdiction 
1. Section 301(c) of the Federal 
Coal Mine Health and 
Safety Act of 1969 does 
not authorize modifica- 
tion of the application of 
mandatory health stand- 
ards. (Sec. 301(c) and 43 
CFR 4.500.)___-.------ 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 


MODIFICATION OF APPLICATION 


OF MANDATORY SAFETY 
STANDARDS—Continued 


Publication 
1. Pursuant to subsection (c) of 


sec. 301, notice of receipt 
of a petition for modifica- 
tion must be published in 
the Federal Register, but 
such publication require- 
ment does not apply to is- 
suance of an adjudicative 
GOUINIOR: on ise ates 


Roof Control Plans 
1. The Secretary’s authority to 


approve or disapprove 
roof control plans and re- 
visions thereof under sec. 
302(a) of the Act has been 
delegated exclusively to 
MESA, and such plans 
are not subject to modifi- 
cation by way of petitions 
to modify the application 
of a mandatory standard 
filed pursuant to sec. 
301(c) of the Act______- 


NOTICES OF VIOLATION 
Party to be Charged 
1. Where trucks owned by a 


2. An 





haulage contractor oper- 
ate without backup 
alarms on coal mine 
property in violation of 
30 CFR 77.410, and thus 
endanger the miners em- 
ployed by the principal 
coal mine operator, the 
proper party to be 
charged in the resulting 
notice of violation is the 
principal coal mine oper- 
ator, since it has the 
direct responsibility to 
assure the health and 
safety of such miners___- 
owner-operator of a coal 
mine, rather than the 
independent contractor, 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 
NOTICES OF VIOLATION—Con. 


Party to be charged—Con. 


was properly charged 
with a violation where 
its employees were en- 
dangered by the violation 
and it could have re- 
moved the hazard with 
a minimum of effort. 
Sec. 3(d) of the Act. 30 
U.S.C. § 802(d)_______- 


Sufficiency 
1. Where neither an order nor 


modification thereof de- 
scribes a condition or 
practice constituting an 
alleged violation of a 
mandatory safety or 
health standard as re- 
quired by sec. 104(e) of 
the Act, an Administra- 
tive Law Judge is correct 
in vacating any proposed 
penalty assessment based 
on such inadequate 
notice. 30 U.S.C. § 814(e) 


Failure to Answer 
Under 43 CFR 4.507, a 


“statutory party’? who 
fails to file an initial re- 
sponsive pleading loses its 
status as a party and is 
subject to dismissal____ 


Failure to Participate 
1. Where a party to an applica- 


tion for review proceed- 
ing under sec. 105 of the 
Act deliberately and per- 
sistently fails to par- 
ticipate in such proceed- 
ing before the Admin- 
istrative Law Judge, it 
may be dismissed as a 
party within the dis- 
cretion of the Judge or the 
Interior Board of Mine 
Operations Appeals. 30 
U.S.C. § 815 (1970)___- 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 
PARTIES—Continued 
Failure to Participate—Con. 


2. The Interior Board of Mine 
Operations Appeals will 
not overturn an Admin- 
istrative Law Judge’s dis- 
missal of a party in a 
review proceeding for de- 
liberate and _ persistent 
failure to participate 
where no abuse of. dis- 
cretion has been shown_.~ 


3. The obligation of a repre- 
sentative of miners to file 
a responsive pleading un- 
der 43 CFR 4.507(c), in 
order to thereafter par- 
ticipate in the proceed- 
ing, arises after the oper- 
ator has perfected serv- 
ice of the application for 
review upon such repre- 
OO a ee 


PENALTIES 


Admissibility of Previous 
Violations 


1. Only those violations charged 
prior to those in issue, 
and for which penalties 
have been paid, settled 
by compromise, or finally 
ordered to be paid by the 
Department, are admis- 
sible as evidence in con- 
sidering an operator’s his- 
tory of previous viola- 
pty Re Raper a oe ies aR on 


Amounts 


1. In a sec. 109 de novo pro- 
ceeding, an Administra- 
tive Law Judge may de- 
termine an amount. of 
civil penalty for viola- 
tions charged and found 
to have occurred higher 
than that proposed by the 
MESA Assessment Office 
for such violations where 
such determination is 
based upon consideration 
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AND SAFETY ACT OF 1969—Con. 
PENALTIES—Continued 
Page Amounts—Continued 


of the statutory criteria 
and findings which justify 


705 


Page 


his assessments______- 265, 278 


Criteria 


Official Notice 
1. Where an Administrative Law 


355 


Judge bases ultimate find- 
ings of fact upon officially 
noticed facts and leaves 
the record open for sub- 
mission of rebuttal, the 
the failure to take ad- 
vantage of such oppor- 
tunity for rebuttal results 
in waiver of objections_ _- 


Existence of Violation 
Generally 
1. A violation of 30 CFR 75.517 


409 


is established where it is 
shown that the outer 
protective insulating 
jacket of a trailing cable 
is cut through to the ex- 
tent that the inner phase 
lead insulation is exposed_ 


Mitigation 


1. The amounts assessed as civil 


penalties will not be dis- 
turbed where it appears 
that an Administrative 
Law Judge has given 
weight to evidence of 
economic losses suffered 
as a result of a vacated 
withdrawal order _ _ _ _--_- 


2. Economic losses suffered by 


an operator as a result 
of a vacated withdrawal 
order need not be con- 
sidered as a mitigating 
factor in a penalty pro- 
ceeding arising out of a 
condition or practice cited 
in such order where such 
losses are not affirma- 
tively pleaded at or be- 
fore the hearing. Sec. 


507 


277 


441 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 
PENALTIES—Continued 


Mitigation—Continued 


109(a) of the Act. 30 
U.S.C. § 819(a)_----_--- 


3. Where a withdrawal order is 


found to be validly is- 
sued, economic loss due 
to such order is properly 
excluded from considera- 
tion as a mitigating factor 
in determining a penalty 
assessment pursuant to 
sec. 109(a) of the Act--- 


RESPIRATORY DUST PROGRAM 
Generally 
1. An operator may challenge 


whether scientific proce- 
dures set forth in the 
regulations were being 
complied with in a given 
case, but may not raise 
issues regarding their 
scientific reliability in an 
administrative proceeding 
inasmuch as such issues 
would pertain to the 
validity of the Secretary’s 
regulations, a matter 
beyond the authority of 
the Board) 2... 2uliessL2 


Sufficiency of Evidence 
1. Under 30 CFR 70.220(a) (3), 


35 FR 5544 (Apr. 3, 
1970), MESA must prove 
the existence of an under- 
lying notice of violation 
of 30 CFR 70.100(a) or 
(c) if the existence of such 
notice is in issue_._----- 


REVIEW OF NOTICES AND ORDERS 
Generally 
1. The validity of the precedent 


Notice and Orders is not 
in issue in a proceeding 
for review of an Order 
of Withdrawal issued pur- 
suant to sec. 104(c) (2) of 
the Acbivwii. ood. 22k. 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 
REVIEW OF NOTICES AND 
ORDERS—Continued 


Generally— Continued 
2. The validity of the precedent 


notice and order is not in 
issue in a proceeding for 


‘review of an Order of 


Withdrawal issued pur- 
suant to sec. 104(c) (2) of 
the Act............_..- 


Delegation 
i. The Secretary has delegated 


his jurisdiction to review 
orders issued pursuant to 
sec. 103 of the Act to the 
Office of Hearings and 
Appeals for decision, ini- 
tially by the Administra- 
tive Law Judges, and 
ultimately by the Inte- 
rior Board of Mine Opera- 
tions Appeals. __..----- 


Dismissal of Applications 
1. Failure of the Applicant for 


Review to attend a pre- 
hearing conference after 
receiving notice of its 
scheduling is ground for 
dismissal of the Appli- 
Te Ce PT 


2. An Application for Review of 


a Notice modifying an 
earlier Notice of Violation 
issued pursuant to sec. 
104(b) of the Act should 
be dismissed where the 
condition cited in the 
earlier Notice has been 
fully abated and a Notice 
of Termination issued --_- 


Jurisdiction 
1. The Secretary has both the 


jurisdiction and the obli- 
gation, upon appropriate 
application therefor, to 
review an order issued 
pursuant to sec. 103 of 
the Actos i2surgs sl eeue 
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‘FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 


REVIEW OF NOTICES AND 
ORTERS—Continued 


Jurisdiction—Continued 
2. The Secretary of the Interior 
has jurisdiction to assess 
a civil penalty under sec. 
108(c) of the Act, 30 
U.S.C. §819(c) (1970), 
and such penalty is not 
criminal in nature_-_--_.-- 


Notice and Service 


1. Pursuant to sec. 105(a) of 
the Act, 30 U.S.C. § 815 
(a) (1970), and 30 CFR 
81.5, an operator is obliged 
to serve an application 
for review on the ap- 
propriate representative 
of miners at the address 
listed in the valid, exist- 
ing certificate of rep- 
resentation.-........-- 


Scope of Review 


41. Where an Administrative Law 
Judge erroneously finds 
the evidence of record 
to be in equipoise with 
respect to all disputed 
elements of proof, the 
Interior Board of Mine 
Operations Appeals may 
make its own findings 
from the record deter- 
mining the preponderant 
weight of the evidence. 
43 CFR 4.605_.-_------- 


SECRETARIAL ORDERS 
Generally 


1. An order signed by the Secre- 
tary which establishes 
enforcement policy is 
binding throughout the 
Department, and its va- 
lidity is neither procedur- 
ally nor substantively 
subject to challenge at 
the administrative level-- 
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FEDERAL COAL MINE HEALTH 

AND SAFETY ACT OF 1969—Con. 
UNAVAILABILITY OF EQUIPMENT, 
MATERIALS, OR QUALIFIED 

Page TECHNICIANS 


Generally 


1. A violation of a mandatory 
health or safety standard 
is not established where 
compliance is impossible 
due to the unavailability 
of equipment, materials, 
or qualified technicians _-_ 


434 


Sufficiency 


1. The fact that equipment re- 
quired to abate a condi- 
tion is on order, standing 
alone, will not support a 
conclusion of unavailabil- 
ity of that equipment--_- 

UNWARRANTABLE FAILURE 

Notices of Violation 


1. Under sec. 105(a) of the Act, 
30 U.S.C. § 815(a) (1970), 
an operator may file an 
application for review of 
a sec. 104(b) notice of 
violation with 104(c)(1) 
findings only if it wishes 
to challenge the reason- 
ableness of time fixed for 
abatement. Subsequent 
to abatement, review of 
such notice under sec. 
105(a) may be obtained 
only as an incident to the 
review of a related sec. 
104(c)(1) withdrawal 


409 


111 


2. A notice of violation issued 
pursuant to sec. 104(c) (1) 
of the Act may not be 
challenged directly, by it- 
self, in an Application for 
Review under sec. 105 of 
the Act where the viola- 
tion cited therein has 


607 been abated._..._...... 
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FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con. 
UNWARRANTABLE FAILURE— 
Continued 
Withdrawal Orders 
Generally 
1. An Application for Review 


of a sec. 104(c)(2) with- 
drawal order is properly 
denied where the evidence 
shows that a violation 
occurred, that the condi- 
tion or practice cited 
posed a probable risk of 
serious bodily harm or 
death, but short of im- 
minent danger, and also, 
that the operator demon- 
strated a reckless disre- 
gard for the health and 
safety of the miners----- 


Imminent Danger 
1. Conditions or practices speci- 


fied in an order should 
be considered collectively 
for the purpose of deter- 
mining imminent danger. 
30 U.S.C. § 814 (1970) _- 


FEDERAL EMPLOYEES AND 
OFFICERS 


AUTHORITY TO BIND GOVERNMENT 
1. Advice or information re- 


ceived over the telephone 
from personnel of the 
Bureau of Land Manage- 
ment does not constitute 
a “bill or decision ren- 
dered by” the Depart- 
ment under 30 U.S.C. 
§ 188(b) (1970)_----_--- 


INTEREST IN LANDS 
1. Where a sec. 15 grazing lease 


is issued to an applicant 
whose brother is an em- 
ployee of this Depart- 
ment, and such employee 
owns stock in the corpora- 
tion that owns the con- 
tiguous fee land, control 
over which the applicant 
asserts as the basis for his 
preference right to the 
grazing lease, such appli- 
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FEDERAL EMPLOYEES AND OF- 
FICERS—Continued 
INTEREST IN LANDS—Continued 


cant cannot be granted 
the desired grazing lease. 
Any such lease must be 
canceled when the facts 
are called to the Depart- 
ment’s attention. This 
result occurs under. 43 
CFR 7.2 and 7.3 which 
prohibit any employee 
from acquiring or retain- 
ing any interest in the 
lands or resources admin- 
istered by the Bureau of 
Land Management. The 
prohibition extends. to 
any interest in land which 
in any manner is con- 
nected with or involves 
the use of the grazing 
resources administered by 
the Bureau of Land Man- 
agement._.....-------- 


GEOLOGICAL SURVEY 
1. There is no authority for a 


State Director, Bureau 
of Land Management, 
to make a determination 
of a known geothermal 
resources area. Instead, 
that authority has been 
delegated by the Secre- 
tary of the Interior to the 
Director, Geological Sur- 
vey. KGRA determina- 
tions must be based upon 
the evidentiary factors 
stated in sec. 2(e) of the 
Geothermal Steam Act of 


2. An Oil and Gas Supervisor of 


the Geological Survey 
has authority to demand 
prejudgment interest 
based upon the failure of 
an oil and gas lessee to 
pay timely royalties owed 
to the Government, de- 
spite the fact that the 
Supervisor is an employee 
of the Executive Branch. 
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GEOLOGICAL SURVEY—Con. 


3. Where an oil and gas lessee 
appeals from a decision 
of an Oil and Gas Super- 
visor’s determination that 
additional royalties are 
due to the Government, 
and simultaneously files 
a request for suspension 
of the ruling, which is 
granted by the Geological 
Survey “until further 
notice,’’ prejudgment in- 
terest continues to accrue 
during the period of the 
suspension. This conclu- 
sion is premised on the 

_ doctrine that interest is 
compensation for delay 
Hr peymiene....=....-<- 

4. A demand by the Geological 
Survey for prejudgment 
interest for delayed pay- 
ment of additional royal- 
ties owed to the Govern- 
ment is not necessarily 
unenforceable in the 
courts because it was not 
asserted as a counter- 
claim under Rule 13(a) 
of the Federal Rules of 
Civil Procedure- ------- 

GEOTHERMAL LEASES 

COMPETITIVE LEASES 

1. Section 4 of Geothermal 
Steam Act of 1970 au- 
thorizes competitive bid- 
ding as sole basis for 
issuance of geothermal 
leases for lands deter- 
mined to be within a 


2. Section 4 of Geothermal 
Steam Act of 1970 directs 
competitive bidding for 
geothermal leases on 
lands which are deter- 
mined to be within a 
KGRA before the issu- 
ance of a lease on such 
lands, even though the 
KGRA determination is 
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Page GEOTHERMAL LEASES—Con. 
COMPETITIVE LEASES—Continued 


made after the pertinent 
application is filed______ 
3. Competitive bidding require- 
ments of first sentence 
of sec. 4 of Geothermal 
Steam Act of 1970 apply 
to those applications filed 
during Jan. 1974 filing 
period, and State Office 
rejections of appellant’s 
Jan. 1974 noncompetitive 
lease applications are 
proper under 43 CFR 


KNOWN GEOTHERMAL RESOURCES 
AREA 

There is no authority for a 
State Director, Bureau of 
Land Management, to 
make a determination of 

a known geothermal re- 
soure3s area. Instead, 
that authority has been 
delegated by the Secre- 
tary of the Interior to 

the Director, Geological 
Survey. KGRA determi- 
nations must be based 
upon the evidentiary fac- 

tors stated in sec. 2(e) 

of the Geothermal Steam 

AGG OF BOTO es 

2. Section 4 of Geothermal 
Steam Act of 1970 au- 
thorizes competitive bid- 
ding as sole basis for 
issuance of geothermal 
leases for lands deter- 
mined to be within a 


316 


316 


60 3. Section 4 of Geothermal 


Steam Act of 1970 directs 
competitive bidding for 
geothermal leases on 
lands which are deter- 
mined to be within a 
KGRA before the issu- 
ance of a lease on such 
lands, even though the 
KGRA determination is 
made after the pertinent 
application is filed__-<-- 
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GEOTHERMAL LEASES—Continued 


KNOWN GEOTHERMAL 
RESOURCES AREA—Con. 


4. Competitive bidding require- 


ments of first sentence of 
sec. 4 of Geothermal 
Stream Act of 1970 apply 
to those applications filed 
during Jan. 1974 filing 
period, and State Office 
rejections of appellant’s 
Jan. 1974 noncompetitive 
lease applications are 
proper under 43 CFR 
220.4... 22suLSageig. 


NONCOMPETITIVE LEASES 
Section 4 of Geothermal 


Steam Act of 1970 au- 
thorizes competitive bid- 
ding as sole basis for 
issuance of geothermal 
leases for lands deter- 
mined to be within a 


2. Section 4 of Geothermal 


Steam Act of 1970 directs 
competitive bidding for 
geothermal leases on 
lands which are deter- 
mined to be within a 
KGRA before the issu- 
ance of a lease on such 
lands, even though the 
KGRA determination is 
made after the pertinent 
application is filed___.-- 


3. Competitive bidding require- 


ments of first sentence of 
sec. 4 of Geothermal 
Steam Act of 1970 apply 
to those applications filed 
during Jan. 1974 filing 
period, and State Office 
rejections of appellant’s 
Jan. 1974 noncompetitive 
lease applications are 
proper under 43 CFR 
S210 Mii cassods tudes 


GRAZING AND GRAZ!NG LANDS 


1. Where a sec. 15 grazing lease 
is issued to an applicant 
whose brother is an em- 
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GRAZING AND GRAZING 
LANDS—Continued 


ployee of this Depart- 
ment, and such employee 
owns stock in the cor- 
poration that owns the 
contiguous fee land, con- 
trol over which the ap- 
plicant asserts as the basis 
for his preference right to 
the grazing lease, such 
applicant cannot be 
granted the desired graz- 
ing lease. Any such lease 
must be canceled when 
the facts are called to the 
Department’s attention. 
This result occurs under 
43 CFR 7.2 and 7.3 which 
prohibit any employee 
from acquiring or retain- 
ing any interest in the 
lands or resources ad- 
ministered by the Bureau 
of Land Management. 
The prohibition extends 
to any interest in land 
which in any manner is 
connected with or in- 
volves the use of the graz- 
ing resources adminis- 
tered by the Bureau of 
Land Management------ 


GRAZING LEASES 
GENERALLY 
1. Where a sec. 15 grazing lease 


is issued to an applicant 
whose brother is an em- 
ployee of this Depart- 
ment, and such em- 
ployee owns stock in the 
corporation that owns the 
contiguous fee land, con- 
trol over which the appli- 
cant asserts as the basis 
for his preference right 
to the grazing lease, such 
applicant 
granted the desired graz- 
ing lease. Any such lease 
must be canceled when 
the facts are called to the 
Department’s attention. 


cannot be_ 
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GRAZING LEASES—Continued GRAZING LEASES—Continued 
GENERALLY—Continued Page PREFERENCE RIGHT APPLICANTS Page 
This result occurs under 1. Where a sec. 15 grazing lease 





43 CFR 7.2 and 7.3 
which prohibit any em- 
ployee from acquiring or 
retaining any interest in 
the lands or resources 
administered by the 
Bureau of Land Manage- 
ment. The prohibition 
extends to any interest 
in land which in any 
manner is connected with 
or involves the use of the 
grazing resources admin- 
istered by the Bureau of 
Land Management------ 


CANCELLATION OR REDUCTION 


1. Where a sec. 15 grazing lease 
is issued to an applicant 
whose brother is an em- 
ployee of this Depart- 
ment, and such employee 
owns stock in the cor- 
poration that owns the 
contiguous fee land, con- 
trol over which the appli- 
cant asserts as the basis 
for his preference right to 
the grazing lease, such 
applicant cannot be 
granted the desired graz- 
ing lease. Any such lease 


93 


is issued to an applicant 
whose brother is an em- 
ployee of this Depart- 
ment, and such employ- 
ee owns stock in the 
corporation that owns the 
contiguous fee land, con- 
trol over which the appli- 
cant asserts as the basis 
for his preference right to 
the grazing lease, such ap- 
plicant cannot be granted 
the desired grazing lease. 
Any such lease must be 
canceled when the facts 
are called to the Depart- 
ment’s attention. This 
result occurs under 43 
CFR 7.2 and 7.3 which 
prohibit any employee 
from acquiring or retain- 
ing any interest in the 
lands or resources admin- 
istered by the Bureau 
of Land Management. 
The prohibition extends 
to any interest in land 
which in any manner 
is connected with or 
involves the use of the 
grazing resources admin- 
istered by the Bureau of 


must be canceled when Land Management__.-_- 93 
paclonry fey iaquoeen tony GRAZING PERMITS AND LICENSES 
This result occurs under TRESPASS 

43 CFR 7.2 aad 7.3 which 1. A cattle trespass decision 
prohibit any employee rendered by an admin- 

from acquiring or retain- istrative law judge may 

ing any interest in the be set aside and remanded 
lands or resources ad- where the decision does 
ministered by the Bureau not include a statement 

of Land Management. of findings and _ con- 

The prohibition extends clusions, and the reasons 

to any interest in land or basis therefor, on all 
which in any manner is material issues of fact, 
connected with or in- law or discretion as re- 
volves the use of the graz- quired for initial decisions 

ing resources adminis- under 5 U.S.C. § 557 

tered by the Bureau of (1970) and 43 CFR 

Land Management-.---- 93 Ye. See ee 547 
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GRAZING PERMITS AND INDIAN LANDS—Continued 


LICENSES—Continued LEASES AND PERMITS—Con. 
TRESPASS—Continued Page Grazing 
2. Where a grazing district Allocation 
cattle trespass complaint Generally Page 


refers to previous tres- 


passes by the base prop- 1. A tribal governing body may 


erty owner, he is served 
with the complaint, and 
the record indicates he 
intervened at the hearing 
thereon but the decision 
issued makes no mention 


authorize the allocation 
of grazing privileges for 
tribal and tribally con- 
trolled government land 
to Indian corporations, 
Indian associations, and 


thereof, the decision ap- adult tribal members.-.- 585 
pealed from may be set Revocation or Cancellation 
aside and remanded for 1. The Superintendent may 
clarification..._....-..-- 547 revoke or withdraw all or 
INDIAN LANDS any part of a grazing 
f permit by cancellation or 
(See also Indian Probate.) modification on 180 days 
maser a8 son written notice for allo- 
Generally cated Indian use__-.._-_- 585 
1. The Quapaw Indians were Long-term Business 
allotted under the Act of 
Mar. 2, 1895, 28 Stat. Cancellation 
876, 907. The initial pe- A lease may be canceled by 
riod of restrictions against the Secretary, at the re- 
alienation contained in quest of the lessor where 
this Act was extended by lessee has failed to carry 
subsequent amendments out specific provisions of 
to Mar. 3, 1971...____-- 640 the lease._......-----.. 331 
Patents Rentals 
Applications 1, Acceptance of rentals by a 
1. Application for patent in fee lessor subsequent to de- 
will be denied where fault on specific pro- 
applicant is found in- visions of the lease by the 
capable of properly or lessee does not constitute 
adequately managing her waiver of items in de- 
own affairs.....-------- 51 fault in the absence of 
LEASES AND PERMITS showing that lessor volun- 
Farming and Grazing tarily or intentionally 
1. The restricted allotment of waived the requirements 
any Indian may be leased under the lease - - - ----- 331 
for farming or grazing Waiver 
purposes by the allottee Generally 


or his heirs, subject to the 1. Acceptance of rentals by a 





approval of the superin- 
tendent or other officer 
in charge of the reserva- 
tion where the land is 
located, under such rules 
and regulations as the 
Secretary of the Interior 
may prescribe__.-...--- 


lessor subsequent to de- 
fault on specific provi- 
sions of the lease by the 
lessee does not constitute 
waiver of items in de- 
fault in the absence of 
showing that lessor volun- 
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Long-Term Business—Continued 
WAIVER-—Continued 
Generally—Continued 


tarily or intentionally 
waived the requirements 
under the lease________- 


Assignments, 
Encum- 


Subleases, 
Amendments, 
brances 

1. A sublease, assignment, 
amendment or encum- 
brance of any lease may 
be made only with the 
approval of the Secretary 
and the written consent 
of all parties to such 


Violation 
Damages 
1. The measure of damages is 
governed primarily by 
applicable provisions of 
the lease to the extent 
specified and provided 
na, emcee hl gsr al 
PATENT IN FEE 
Jurisdiction 
1. Issuance of a patent fee on a 
trust allotment results in 
the Secretary’s loss of 
jurisdiction and authority 
OIGOSOR iene saccade. 


INDIAN PROBATE 


(See also Indian Lands, and Indians 
Tribes.) 
100.0 GENERALLY 
1. Where the constitutionality 
of the Act of Dec. 31, 1970 
(25 U.S.C. § 607, 84 Stat. 
1874) is challenged in 
court, the parties are not 
precluded from entering 
into a stipulation for set- 
tlement upon which the 
court may enter a con- 
sent judgment rendering 
a ruling upon the con- 
stitutional issue unneces- 
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INDIAN PROBATE—Continued 
100.0 GENERALLY—Continued 


2. Indians specifically excluded 
from the General Allot- 
ment Act are precluded 
from invoking rights ex- 
tended by the Act or 
any amendment thereto. 
However, simply because 
the Quapaws were al- 
lotted under a separate 
act of Congress does not 
support a conclusion that 
the heirship provisions of 
the General Allotment 
Act cannot be applied to 


3. Where no section of the Gen- 
eral Allotment Act sug- 
gests that the Quapaws 
were to be excluded from 
the Act’s provisions and 
where no section of the 
Quapaw Allotment Act 
suggests the inapplica- 
bility of the General Al- 
lotment Act to allotted 
Quapaw lands, there lies 
a reasonable basis for 
jointly interpreting these 
acts. The correctness of 
applying the heirship pro- 
visions of the General 
Allotment Act to the 
Quapaws is conclusively 
established because the 
Quapaw Allotment Act 
fails to adopt state law_- 

APPEAL 


130.4 Matters Considered 

on Appeal 

1. Jurisdiction is fundamental 
to the Board’s reviewing 
authority and it will be 
examined on appeal even 
though not raised as an 
issue previously --_._._- 

2. Newly discovered evidence 
is to be presented in sup- 
port of a petition for a 
rehearing and will not be 
considered on an appeal_ 
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INDIAN PROBATE—Continued 
APPEAL—Continued 


130.10 Extension of Time 
for Filing 


1. That part of 43 CFR 4.22(f) 


(1) that precludes exten- 
sions of time for filing 
notices of appeal is juris- 
dictional from which 
there is no further ad- 
ministrative appeal or 


CHILDREN, ADOPTED 


155.4 Indian Custom Adop- 


tions 


1. An Indian custom adoption, 


alleged to have been 
made prior to the date 
of the Act of July 8, 1940 
(54 Stat. 746, 25 U.S.C. 
§372a (1970)), cannot 
be recognized as valid 
unless the adoption is 
recorded, as provided in 
the Act, during the life- 
time of the adoptive 


CHILDREN, ILLEGITIMATE 


160.0 Generally 


1. In a case of illegitimacy, it 


is a reasonable presump- 
tion that an unmarried 
father may refrain from 
widely proclaiming par- 
enthood...--.--------- 


EVIDENCE 


225.4 Newly Discovered 


Evidence 


1. Newly discovered evidence 


is to be presented in 
support of a petition 
for a rehearing and will 
not be considered on an 


225.5 Presumptions 


1. Although the marriage pro- 


visions of a law and order 
code may be interpreted 
as recognizing as valid 
only marriages accom- 
plished by licensing and 


408 


341 


640 


640 
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ceremony, there is a 
strong public policy fa- 
voring marriage which 
advises that a marriage 
should be presumed valid 
unless disproved. This 
presumption has been ex- 
tended to marriage by 
Indian custom____-__--- 


2. In a case of illegitimacy, it is 


a reasonable presumption 
that an unmarried father 
may refrain from widely 
proclaiming parenthood. 


225.7 Proof of Marriage 
1. Although the marriage pro- 


visions of a law and order 
code may be interpreted 
as recognizing as valid 
only marriages accom- 
plished by licensing and 
ceremony, there is a 
strong public policy fa- 
voring marriage which 
advises that a marriage 
should be presumed valid 
unless disproved. This 
presumption has been ex- 
tended to marriage by 
Indian custom__-.+-_--- 


HEARING 
255.3 Full and Complete 
1. A full and complete hearing 


is had on proof of a will 
when all parties are af- 
forded an opportunity to 
present evidence and to 
cross-examine witnesses -- 


INHERITING 
285.2 Non-Indian 
1. The United States has no in- 


terest to protect in trust 
lands inherited by a non- 
Indian, therefore not ob- 
ligated to provide services 
or protection to such a 
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INDIAN PROBATE—Continued 
JUDICIAL REVIEW 
300.0 Generally 


1. Where the constitutionality 
of the Act of Dec. 31, 
1970 (25 U.S.C. § 607, 
84 Stat. 1874) is chal- 
lenged in court, the par- 
ties are not precluded 
from entering into a stip- 
ulation for settlement 
upon which the court may 
enter a consent judgment 
rendering a ruling upon 
the constitutional issue 
unnecessary........---. 

MARRIAGE 

325.6 Proof of Marriage 


1. Where a law and order code 
contains no express pro- 
vision nullifying an In- 
dian custom marriage and 
where state law affirma- 
tively recognizes such 
marriage, an uncontested 
determination of heirship 
handed down two decades 
ago which is consistent 
with state law respecting 
valid marriages, ought 
not be disturbed_-_---__-_- 

2. As between two alleged com- 
mon-law miarriages, the 
law favors the most re- 
cent in time over a rela- 
tionship between two who 
formerly were married--- 

NOTICE OF HEARING 


345.0 Generally 
1. It is incumbent upon one 
claiming lack of notice of 
a hearing by the Interior 
Department to determine 
heirs of a deceased allot- 
tee to make a showing of 
guchlack..........<-=-+- 
REHEARING 
370.0 Generally 
1. An order denying a rehearing 
is proper when the peti- 
tion for rehearing alleging 
newly discovered evi- 
dence fails to state any 
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370.0 Generally—Con. 


other grounds’ which 
would require a rehearing 
and, accordingly, an ap- 
peal from the denial will 
be dismissed ___-------- 
2. Newly discovered evidence is 
to be presented in sup- 
port of a petition for a 
rehearing and will not be 
considered on an appeal_. 


REOPENING 
375.0. Generally 


1. A petition for the reopening 
of an Indian heirship pro- 
ceeding filed 12 years 
after the Department had 
determined the heirs of 
the Indian decedent will 
be denied as untimely___- 

2. A request for a reopening filed 
years after the expira- 
tion of the period allowed 
will be denied even where 
the request for reopening 
is made by one who was 
not given an opportunity 
to be heard and who 
would clearly be entitled 
to the relief sought if his 
petition had been timely 
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55 


531 


3. In the absence of a showing 
that a manifest injustice 
is possible if a case closed 
for more than 3 years is 
not reopened, a petition 
for reopening will not be 
CO Sapte 

4. When the evidence before the 
examiner was uncontra- 
dicted as to the factual 
determination of mar- 
riage, and a request for 
reopening exceeds by 22 
years an _ uncontested 
determination of heir- 
ship, the usual reluctance 
to avoid disturbance of a 
factfinder’s decision takes 
on greater emphasis - ~~. - 
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INDIAN PROBATE—Continaed 
SECRETARY’S AUTHORITY—Con. 


' $81.1 Jurisdiction of the 
Courts ‘Page 
1. The Secretary is bound by the 
order of a court only as to 
those issues and as to 
those individuals before 
the court___......---.. 109 
2. Where issues are decided by 
the Secretary which do 
not become the subject 


INDIAN PROBATE—Continued 
REOPENING—Continued 
375.0 Generally—Continued ‘age 


5. Even if petitioners were en- 
titled to their requested 
relief, which is unsup- 
ported by the record, an 
untimely petition can be 
denied—even for a peti- 
tioner who was not given 
an opportunity to be 
heard in the _ original 


proceeding. -_.___-.-__- 532 of litigation, the Secre- 
875.1 Waiver of Time tary’s, Geciston is ‘Snal 
Limitation as to those issues not 
at nee! litigated... .:--...-...- 109 
1. It is in the public interest to STATE LAW 
require Indian probate $90.0 Generally 


proceedings to be con- 
cluded within some 
reasonable time in order 
that the property rights 
of heirs and devisees of 
trust allotments be 
stabilized.............. 403 
SECRETARY’S AUTHORITY 
$81.0 Generally 


1. The Act of June 25, 1910 
(36 Stat. 855), 25 U.S.C. 


1. Where no section of the 
General Allotment Act 
suggests that the Qua- 
paws were to be excluded 
from the Act’s provisions 
and where no section of 
the Quapaw Allotment 
Act suggests the inappli- 
cability of the General 
Allotment Act to allotted 
Quapaw lands, there lies 





§ 372 (1970), gives the 
Secretary of the Interior 
statutory authority to de- 
termine heirship wheth- 
er an estate is a trust 
allotment or a restricted 


a reasonable basis for 
jointly interpreting these 
acts. The correctness of 
applying the heirship pro- 
visions of the General 
Allotment Act to the 


allotment _.......__.__- 640 Quapaws is conclusively 
2. The Act of June 25, 1910, con- established because the 
fers jurisdicti Quapaw Allotment Act 
ers jurisdiction upon the 5 
: fails to adopt state law_. 640 
Secretary to determine ae : 
heirs beyond a proceed- $90.2 Applicability to Indian 
ing involving the original Probate, Testate 
; 1. Compliance with state laws 
allottee. The Secretary’s ; : 
er setting forth require- 
responsibility under the ments for the execution 
Act is to determine heir- of wills is not required 
ship of all Indians who die in the execution of Indian 
intestate possessed of wills disposing of trust 
trust or restricted prop- or restricted property... 170 
erty and such responsi- TRUST PROPERTY 
bility does not terminate 415.0 Generally 
until the trusteeship or 1. Judgments entered against 
period of restriction ex- allottees of restricted land 
Pres. es one eee 640 are voidable___......--- 541 
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INDIAN PROBATE—Continued INDIAN PROBATE—Continued 
“ TRUST PROPERTY—Continued WILLS—Continued 
415.0 Generally—Continued pag, 425.30 Undue Influence Page 
425.30.1 Failure to Establish, Generally 
1. To invalidate an Indian will 


2. Despite strict laws prohibit- 





ing the alienation and 
encumbrance of restricted 
land, the Secretary has 
authority to approve an 
agreement made by an 
allottee for the disposition 
of oil imcome from re- 


because of undue influ- 
ence, it must be shown: 
(1) that the decedent was 
susceptible to being domi- 
‘nated by another; (2) 
that the person allegedly 


stricted property-_-___--- 541 influencing the decedent 
3. The Act of June 25, 1910 in the execution of the 
(36 Stat. 855), 25 U.S.C. will was capable of con- 
§ 372 (1970), gives the trolling his mind and 
Secretary of the Interi- actions; (3) that such 
or statutory authority person, at the time of the 
to determine heirship testamentary act, did 
whether an estate is a exert influence upon the 
trust allotment or a re- decedent of a nature 
stricted allotment___-_-- 640 calculated to induce or 
WILLS yi oe to me a 
ASE. will contrary to his own 
425.21 Publication desires ; and (4) that the 
1. There is no requirement in the will is contrary to the 
regulations or elsewhere decedent’s own desires... 170 
that the attesting wit- 425.30.2 Failure to Establish, Oppor- 
nesses be present at the tunity 
same time, or sign in the 1. The Department of the In- 
presence of the testatrix, terior has held consist- 
or that the testatrix ac- ently that mere suspicion 
knowledge her subscrip- or an opportunity to in- 
tion to the will to the wit- fuenee, testetor's, . mind 
nesses, or that she “pub- will not sustain an alle- 
pidge ta 8 gation of undue influence 
tia said eee by where convincing proof 
declaring it to be her is lacking that a person 
last will-~-.----------- 170 did actually exert influ- 
425.28 Testamentary Ca- ence or there was pressure 
pacity operating directly upon 
425.28.0 Generally the testamentary act_.._. 256 
1. To be competent to make a 425.32 Witnesses, Attesting 
will the testatrix had to 1. An attesting witness is dis- 
know without prompting qualified from acting in 
not only who were the an attesting capacity only 
natural objects of her if his interest in the will 
bounty but also the na- is of a fixed, certain, and 
ture and extent of the vested pecuniary’: char 
= acter, or one which other- 
property of which she was wise gives him a direct 
about to dispose, and the and immediate. beneficial 
consequences of the dis- right under the will_____- 170 
positions which she was 2. There is no requirement in 
inaking. «.. oo: ssdicn sue 256 the regulations or else- 
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‘INDIAN PROBATE—Continued 
WILLS—Continued 
425.32 Witnesses, 


Attesting—Continued 


where that the attesting 
witnesses be present at 
the same time, or sign 
in the presence of the 
testatrix, or that the 
testatrix acknowledge her 
subscription to the will 
to the witnesses, or that 
she “publish” said in- 
strument by declaring it 
to be her last will_______- 


WITNESSES 


430.4 Observation by Ad- 
ministrative Judge 


1. Where testimony is  con- 


flicting, the factual find- 
ings of the Administrative 
Law Judge will not be 
disturbed because he had 
the opportunity to ob- 
serve and hear the wit- 
BORNE So ao canecnae 


INDIAN TRIBES 


(See also Indian Probate.) 
ATTORNEYS 


Fees 
1. In the absence of an approved 


contract as required by 
25 U.S.C. § 476 (1970), 
fees for legal services al- 
legedly performed during 
the interim will not be 


CONSTITUTION BYLAWS AND ORDI- 
NANCES 


1. The organic law of the Hopi 


Tribe found in a consti- 
tution authorized by 
statute, formulated and 
adopted by the tribal 
members and approved 
by the Secretary of the 
Interior, should be con- 
strued for its ultimate 
meaning under the same 
rules as are applied in the 
construction of state and 
federal constitutions and 


Page 


170 


170 


119 








INDIAN TRIBES—Continued 
ENROLLMENT 
1. For purposes of which the 


tribe has complete con- 
trol, the tribe conclusively 
determines membership: 
but where departmental 
action is authorized, the 
department may approve 
or disapprove the mem- 
bership rolls of the tribe_. 


TRIBAL AUTHORITY 
1. The organic law of the Hopi 


Tribe found in a constitu- 
tion authorized by 
statute, formulated and 
adopted by the tribal 
members and approved 
by the Secretary of the 
Interior, should be con- 
strued for its ultimate 
meaning under the same 
rules as are applied in 
the construction of state 
and federal constitutions 
and statutes___.--.---- 


INTERVENTION 
1. Where a grazing district 


cattle trespass complaint 
refers to previous tres- 
passes by the base prop- 
erty owner, he is served 
with the complaint, and 
the record indicates he 
intervened at the hearing 
thereon but the decision 
issued makes no mention 
thereof, the decision 
appealed from may be 
set aside and remanded 
for clarification._.-.---- 


MINING CLAIMS 
(See also Surface Resources 
Act.) 
COMMON VARIETIES OF MINERALS 
Generally 
1. The Surface Resources Act of 


July 23, 1955, declared 
that common varieties of 
sand and gravel are not 
valuable mineral deposits 
under the mining laws. 
In order for a claim for 
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MINING CLAIMS—Continued MINING CLAIMS—Continued 
COMMON VARIETIES OF MIN- CONTESTS—Continued Page 





ERALS—Continued 


to present a prima facie 


Generally—Continued Page case and the contestees 
such material to be sus- move to dismiss the case 
tained as validated by a and rest, the contest 
discovery, the prudent complaint must be dis- 
man-marketability test of missed because there 
discovery of a valuable would be no evidentiary 
mineral deposit must basis for an order of 
have been met at the invalidityecit cu. . sake. 68 
date of the Act, and rea- 2. In determining the validity 
sonably continuously of a mining claim in a 
thereafter. 222 - ou. 22 == 68 Government contest, the 

2. In determining the market- entire evidentiary record 
ability of a common vari- must be _ considered; 
ety of sand and gravel therefore, if evidence pre- 
from a mining claim, the sented by the contestees 
possibility that the ma- shows that there has not 
terial could be sold for been a discovery, it may 
purposes for which ordi- be used in reaching a 
nary earth may be used decision that the claim 
may not be considered, is invalid because of a 
as such purposes are not lack of discovery, regard- 
validating uses cognizable less of any defects in the 
under the mining laws--- 69 Government’s prima facie 

3. A mining claim located for a case..----------------- 68 
common variety of gravel 3. Where the Government has 
prior to the Surface Re- made a prima facie case 
sources Act of July 23, of lack of discovery in 
1955, cannot be sustained a@ mining contest, any 
as being held as a reserve issue in doubt as to dis- 
for the gravel deposit covery raised by the 
where the claimants had evidence must be _ re- 
not established a dis- solved against the party 
covery under the market- having the risk of non- 
ability test at that time. persuasion, the mining 
The “reserve rule” is not claimant. If a mining 
a substitute for discovery. claimant fails to show by 
A mining claimant’s de- a preponderance of the 
sire to hold a claim in evidence as to such issue 
hope that there will be that there has been a 
an increase in the market discovery of a valuable 
demand and price does ; ; 

‘ mineral deposit he has 
not satisfy the market- ; é 
ability test.-..--------- 69 not satisfied his burden 
of proof and an Adminis- 
ia «aps : trative Law Judge must 

1. The ultimate burden of proof declare the claim invalid, 
to show a discovery of h th Mabe thi 
a valuable mineral de- raf i om . : “ 
posit is always upon the question of the claim’s 

validity unresolved_-.-_- 68 


mining claimant. How- 
ever, if the Government 
in a mining contest fails 


4. Where a contestee in a mining 


contest preponderates 
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MINING CLAIMS—Continued 
CONTESTS—Continued 


sufficiently to overcome 
the Government’s prima 
facie case on an issue 
raised by the evidence in 
a mining contest and 
there is no evidence on 
other essential disputed 
issues, the contest should 
be dismissed unless a 
patent application is 
being contested, in which 
case a further hearing 
must be ordered to re- 
solve other essential 
issues to determine 
whether the application 
may be allowed-_--_._--- 


5. When the Government con- 


tests a mining claim and 
establishes a prima facie 
case that contestee has 
not made a discovery of 
a locatable mineral de- 
posit, the burden de- 
volves on contestee to 
establish by a prepon- 
derance of the evidence 
that the claim has been 
validated by the dis- 
covery of a  locatable 
mineral deposit - - ~~ ---- 


DETERMINATION OF VALIDITY 
1. The Surface Resources Act of 


July 23, 1955, declared 
that common varieties of 
sand and gravel are not 
valuable mineral deposits 
under the mining laws. 
In order for a claim for 
such material to be sus- 
tained as validated by a 
discovery, the prudent 
man-marketability test of 
discovery of a valuable 
mineral deposit must 
have been met at the date 
of the Act, and reason- 
ably continuously there- 
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MINING CLAIMS—Continued 


DETERMINATION OF VALIDITY— 
Continued 


2. Where a contestee in a mining 


contest preponderates 
sufficiently to overcome 
the Government’s prima 
facie case on an issue 
raised by the evidence in 
a mining contest and 
there is no evidence on 
other essential disputed 
issues, the contest should 
be dismissed unless a 
patent application is 
being contested, in which 
case a further hearing 
must be ordered to re- 
solve other essential 
issues to determine 
whether the application 
may be allowed-_-_-____-- 


3. Marketability of mineral ma- 


terial is not the sole test 
of the validity of a mining 
claim. Profitable sales of 
mineral material for non- 
validating uses cannot be 
used in determining the 
validity of a mining claim; 
the claimant must meet 
the prudent man-market- 
ability test in a -market 
for which the material is 
locatable- ~~ .....------ 


4. Bog iron ore, used as a soil 


conditioner or soil amend- 
ment, is not a locatable 
mineral deposit in the ab- 
sence of a showing that it 
meets the test of United 
States v. Bunkowski, 5 
IBLA 102, 113-16, 79 
I.D. 43, 48-49 (1972), 2.e., 
it is found to be not just 
a physical amendment to 
the soil but a chemical 
amendment which alters 
and improves soil or plant 
chemistry......-....--- 
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MINING CLAIMS—Continued MINING CLAIMS—Continued 





2. The marketability refinement 


of the prudent man test 
of discovery requires that 
the mineral locator must 


for purposes for which 
ordinary earth may be used 
may not be considered, 
as such purposes are not 


DISCOVERY DISCOVERY—Continued 
Generally Page Marketability—Continued Page 
1. When the Government con- show that by reason of 
tests a mining claim and accessibility, bona fides in 
establishes a prima facie development, proximity 
case that contestee has to market, existence of 
not made a discovery of present demand, and 
a locatable mineral de- other factors, the mineral 
posit, the burden devolves deposit is of such value 
on contestee to establish that it can be mined, 
by a preponderance of the removed and disposed of 
evidence that the claim Be B. PRON one ens 68 
has been validated by the 3. In making a prima facie case 
discovery of a locatable in a mining contest in- 
mineral deposit.______-_- 414 volving a common variety 
2. Marketability of mineral ma- of material, it is only 
terial is not the sole test essential for the Govern- 
of the validity of a mining ment to establish that the 
claim. Profitable sales of contestees had not prior 
mineral material for non- to July 23, 1955, met the 
validating uses cannot be criteria used in deter- 
used in determining the mining marketability at 
validity of a mining claim; a profit. It is not essential 
the claimant must meet that the Government’s 
the prudent man-market- evidence prove conclu- 
ability test in a market sively that the material 
for which the material is could not, in fact, be 
locatable___...-_------ 414 marketed at a profit, but 
a only that it was not sold 
Marketability or marketed. The Gov- 
1. The Surface Resources Act of ernment is not required 
July 23, 1955, declared to do the discovery work 
that common varieties of upon a mining claim; it is 
sand and gravel are not only necessary that the 
valuable mineral deposits exposed areas of a claim 
under the mining laws. and the workings on a 
In order for a claim for claim be examined to 
such material to be sus- verify if a discovery has 
tained as validated by a been made by the mining 
discovery, the prudent Cai oe ai 2. 69 
man-marketability test of 4.5In determining the market- 
Grcoveey 8 - hyper ability of a common vari- 
mineral deposit must 
have been met at the date ety of sand and gravel 
of the Act, and reason- from a mining claim, the 
ably continuously there- possibility that the 
ee ee 68 material could be sold 








MINING CLAIMS—Continued 
DISCOVERY—Continued 
5 Marketability—Continued 


validating uses cognizable 
under the mining laws__- 


5. A mining claim located for a 
common variety of gravel 
prior to the Surface Re- 
sources Act of July 23, 
1955, cannot be sustained 
as being held as a reserve 
for the gravel deposit 
where the claimants had 
not established a dis- 
covery under the market- 
ability test at that time. 
The “reserve rule” is not 
a substitute for discovery. 
A mining claimant’s de- 
sire to hold a claim in 
hope that there will be an 
increase in the market 
demand and price does 
not satisfy the market- 
ability test-....-...---- 


6. A conjectural opinion on the 
possibility of a mining 
claimant’s ability to mar- 
ket a common variety of 
gravel at a profit prior to 
July 238, 1955, is not 
credible evidence of mar- 
ketability where specific 
evidence tends to show 
that development of a 
mining operation at that 
time was not then war- 
ranted by the market 
place conditions_-__---- 


7. A bog iron ore deposit does not 
meet the prudent man- 
marketability test where 
the evidence shows that 
contestee could only de- 
velop the iron deposit for 
sale for metallurgical uses 
after further exploration 
to establish a higher grade 

or greater tonnage of ore, 

or upon future favorable 
developments in the iron 
ore market__....--.---- 
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MINING CLAIMS—Continued 
HEARINGS 
1. While a mining contest is 


within the jurisdiction 
of an Administrative Law 
Judge, he may reopen the 
hearing for the production 
of further evidence before 
he makes his decision _ _ -- 


2. In determining’ the validity of 


a mining claim in a Gov- 
ernment contest, the en- 
tire evidentiary record 
must be _ considered; 
therefore, if evidence pre- 
sented by the contestees 
shows that there has not 
been a discovery, it may 
be used in reaching a de- 
cision that the claim is 
invalid because of a lack 
of discovery, regardless of 
any defects in the Gov- 
ernment’s prima _ facie 


3. Where a contestee in a mining 


contest preponderates 
sufficiently to overcome 
the Government’s prima 
facie case on an issue 
raised by the evidence in 
a mining contest and 
there is no evidence on 
other essential disputed 
issues, the contest should 
be dismissed unless a pat- 
ent application is being 
contested, in which case a 
further hearing must be 
ordered to resolve other 
essential issues to deter- 
mine whether the applica- 
tion may be allowed. -_--- 


LOCATABILITY OF MINERAL 
Generally 
1. When the Government con- 


tests a mining claim and 
establishes a prima facie 
case that contestee has 
not made a discovery of a 
locatable mineral deposit, 
the burden devolves on 
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MINING CLAIMS—Continued 
LOCATABILITY OF 
MINERAL—Continued 


Generally—Continued 


contestee to establish by 
a preponderance of the 
evidence that the claim 
has been validated by 
the discovery of a locata- 
ble mineral deposit__-_-__-_ 
2. Marketability of mineral ma- 
terial is not the sole 
test of the validity of a 
mining claim. Profitable 
sales of mineral material 
for non-validating uses 
cannot be used in deter- 
mining the validity of a 
mining claim; the claim- 
ant must meet the pru- 
dent man-marketability 
test in a market for 
which the material is 
locatable........------ 
3. Bog iron ore, used as 4& 
soil conditioner or soil 
amendment, is not a Iocat- 
able mineral deposit in 
the absence of a showing 
that it meets the test 
of United States v. Bun- 
kowski, 5 IBLA 102, 
113-16, 79 I.D. 43, 48-49 
(1972), 7.e., it is found to 
be not just a physical 
amendment to the soil 
but a chemical amend- 
ment which alters and 
improves soil or plant 
cnemistty. k=. .2e 
SPECIFIC MINERAL INVOLVED 
Bog Iron Ore 
1. Bog iron ore, used as a soil 
conditioner or soil amend- 
ment, is not a locatable 
mineral deposit in the 
absence of a showing that 
it meets the test of United 
States v. Bunkowski, 5 
IBLA 102, 113-16, 79 
I.D. 438, 48-49 (1972), 
2.e., it is found to be not 
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SPECIFIC MINERAL INVOLVED— 


Continued 
Page Bog Iron Ore—Continued 
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NOTICE 


just a physical amend- 
ment to the soil but 
a chemical amendment 
which alters and im- 
proves soil or plant 
Cherateberiiss cic ciccce-~ =. 


GENERALLY 
1. Sec. 6(b) of the Alaska State- 


414 


414 


hood Act does not require 
that patents issued to the 
State include a proviso 
that the conveyed lands 
are vacant, unappro- 
priated, and unreserved, 
and do not affect any 
valid existing claim. loca- 
tion or entry under the 
laws of the United States. 
The Department assures 
compliance with this pro- 
vision by excluding from 
selection all lands noted 
on its records as being 
appropriated and _ re- 
served, or subject to valid 
existing interests, and by 
requiring that adequate 
notice be given to all 
other persons claiming an 
interest in the selected 
land. The Department 
can then receive objec- 
tions to the issuance of a 
patent and can render a 
determination as to the 
availability of the 
selected lands__.__..--- 


CONSTRUCTIVE NOTICE 


1. Published notice of a pro- 


posed State selection in 
accordance with regula- 
tory requirements is ade- 
quate notice to all persons 
claiming the lands ad- 
versely to the State___... 
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OIL AND GAS LEASES 
GENERALLY 
1. A demand by the Geological 


Survey for prejudgment 
interest for delayed pay- 
ment of additional royal- 
ties owed to the Govern- 
ment is not necessarily 
unenforceable in the 
courts because it was not 
asserted as a counterclaim 
under Rule 13(a) of the 
Federal Rules of Civil 
Procedure___..-.------ 


APPLICATIONS 


Generally 


1. Sec. 6(b) of the Alaska State- 


hood Act providing for 
recognition of valid exist- 
ing claims does not apply 
to an oil and gas lease 
offer filed pursuant to the 
Mineral Leasing Act of 
1920. While an oil and 
gas lease offeror may have 
a right to a lease where 
the Department has exer- 
cised its discretion to 
issue a lease, and the 
offeror is entitled to a 
statutory priority right 
over other offerors, his 
application does not rise 
to the level of a “‘claim’”’ 
or “right”? within the 
savings clause of the 
Alaska Statehood Act 
where there has been no 
such determination to 


2. Regulation 43 CFR 2627.3 


(b) (2) requires that con- 
flicting oil and gas lease 
offers filed pursuant to 
the Mineral Leasing Act 
of 1920, except for pref- 
erence-right application, 
whether filed prior to, 
simultaneously with, or 
after the filing of an 
Alaska State selection, 
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OIL AND GAS LEASES—Continued 
APPLICATIONS—Continued 
Generally—Continued 


must be rejected when 
and if the selection is 
tentatively approved. The 
preference right referred 
to in the regulation does 
not apply to an oil and 
gas lease offeror who re- 
ceives a priority right 
as the first qualified ap- 
plicant in the event the 
Department decides to 
issue a lease___...-.---. 


COMMUNITIZATION AGREEMENTS 
1. In order for a communitiza- 


tion agreement to quality 
a lease as containing a 
“well capable of produc- 
ing oil or gas’”’ within the 
meaning of 30 U.S.C. 
§ 188(b) (1970) and thus 


_ not subject to rental re- 


quirements, the agree- 
ment must be approved 
by the Secretary of the 
Interior_...-.--.------ 


DISCRETION TO LEASE 
Sec. 6(b) of the Alaska 


Statehood Act providing 
for recognition of valid 
existing claims does not 
apply to an oil and gas 
lease offer filed pursuant 
to the Mineral Leasing 
Act of 1920. While an 
oil and gas lease offeror 
may have a right to a 
lease where the Depart- 
ment has exercised its 
discretion to issue a lease, 
and the offeror is entitled 
to a statutory priority 
right over other offerors, 
his application does not 
rise to the level of a 
“claim”’ or “right” within 
the savings clause of the 
Alaska Statehood Act 
where there has been no 
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OIL AND GAS LEASES—Continued OIL AND GAS LEASES—Continued 
DISCRETION TO LEASE—Con. Page .: ‘PATENTED OR ENTERED LANDS Page 

such determination to 1. .The Department of the 

Mabie esietics., «86176 Interior has neither ju- 


2. Regulation 43 CFR 2627.3 
(b)(2) requires that .con- 
flicting oil and gas lease 
offers filed pursuant to 
the Mineral Leasing Act 
of 1920, except for pref- 
erence-right applications, 
whether filed prior to, 
simultaneously with, or 
after the filing of an 
Alaska State selection, 
must be rejected when 
and if the selection is 
tentatively approved. 
The preference right re- 
ferred to in the regulation 
does not apply to an oil 
and gas lease offeror who 
receives a priority right 
as the first qualified appli- 
cant in the event the 
Department decides to 
issue a lease_..._...---- 


FIRST QUALIFIED APPLICANT 


1. Regulation 43 CFR 2627.3 
(b) (2) requires that con- 
flicting oil and gas lease 
offers filed pursuant to 
the Mineral Leasing Act 
of 1920, except for pref- 
erence-right applications, 
whether filed prior to, 
simultaneously with, or 
after the filing of an 
Alaska State selection, 
must be rejected when 
and if the selection is 
tentatively approved. The 
preference right referred 
to in the regulation does 
not apply to an oil and 
gas lease offeror who re- 
ceives a priority right as 
the first qualified appli- 
cant in the event the 
Department decides to 
issue a lease.......----- 


175 


risdiction over nor au- 
thority to issue oil and 
gas leases for lands pat- 
ented to the State of 


PREFERENCE RIGHT LEASES 
1. Regulation 43 CFR 2627.3 (b) 


(2) requires that con- 
flicting oil and gas lease 
offers filed pursuant to 
the Mineral Leasing Act 
of 1920, except for préf- 
erence-right applications, 
whether filed prior to, 
simultaneously with, or 
after the filing of an 
Alaska State selection, 
must be rejected when 
and if the selection is 
tentatively approved. 
The preference right re- 
ferred to in the regulation 
does not apply to an oil 
and gas lease offeror who 
receives a priority right 
as the first qualified ap- 
plicant in the event the 
Department decides to 
issue a lease.........-.. 


REINSTATEMENT 


1. Before relief may be granted 


to the lessee of a termi- 
nated oil and gas lease, he 
must comply with the 
prerequisites set forth in 
30 U.S.C. § 188 (1970). 
The Secretary has no au- 
thority to waive such 
statutory prerequisites ___- 


2. Reliance upon receipt of a 


courtesy notice can nei- 
ther prevent the lease 
from terminating by ope- 
ration of law nor serve to 
justify a failure to pay the 
lease rental timely --_---- 
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175 
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OIL AND GAS LEASES—Continued 
REINSTATEMENT —Continued 


3. The Secretary has no author- 


ity to reinstate a termi- 
nated oil and gas lease 
unless the rental payment 
is tendered within twenty 
days of the due date. Such 
authority also does not 
exist if a valid oil and gas 
lease has been issued 
covering any of the lands 
in the terminated lease--- 


4. A Notice of Termination is 


sent to the lessee of a ter- 
minated oil and gas lease 
only if he has tendered 
payment of the rental 
within twenty days after 
the anniversary date ---- 


ROYALTIES 
1. Even where statute, regula- 


tion, and the oil and gas 
lease itself do not specifi- 
cally provide for the 
payment of prejudgment 
interest on royalties owed 
to the United States, 
such interest may be 
imposed by the United 
States; equity principles 
may authorize such im- 
position. A charge for 
such interest may be 
imposed despite delays 
in processing the debtor’s 
appeals, where the debtor 
assertedly relied upon an 
earlier Departmental de- 
cision which, only when 
taken out of context, 
would tend to support 
the debtor’s posture__-_- 


2. An Oil and Gas Supervisor of 


the Geological Survey 
has authority to demand 
prejudgment interest 


based upon the failure 
of an oil and gas lessee 
to pay timely royalties 
owed to the Government, 
despite the fact that the 
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OIL AND GAS LEASES—Continued 
ROYALTIES—Continued 


Supervisor is an employee 
of the Executive Branch_ 


3. Where an oil and gas lessee 


appeals from a decision 
of an Oil and Gas Super- 
visor’s determination that 
additional royalties are 
due to the Government, 
and simultaneously files 
a@ request for suspension 
of the ruling, which is 
granted by the Geologi- 
cal Survey “until further 
notice,’’ prejudgment in- 
terest continues to accrue 
during the period of the 
suspension. This conclu- 
sion is premised on the 
doctrine that interest is 
compensation for delay 
in payment --____..____ 


4. A demand by the Geological 


Survey for prejudgment 
interest for delayed pay- 
ment of additional royal- 
ties owed to the Govern- 
ment is not necessarily 
unenforceable in the 
courts because it was 
not asserted as a counter- 
claim under Rule 13(a) 
of the Federal Rules of 
Civil Procedure___..___- 


SUSPENSIONS 
1. Where an oil and gas lessee 


appeals from a decision of 
an Oil and Gas Supervisor’s 
determination that addi- 
tional royalties are due 
to the Government, and 
simultaneously files a re- 
quest for suspension of 
the ruling, which is. 
granted by the Geological 
Survey “until further no- 
tice,” prejudgment in- 
terest continues to accrue 
during the period of the 
suspension. This con- 
clusion is premised on 
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OIL AND GAS LEASES—Continued 


SUSPENSIONS—Continued 


the doctrine that in- 
terest is compensation for 
delay in payment___.._- 


TERMINATION 


1. Before relief may be granted to 
the lessee of a terminated 
oil and gas lease, he must 
comply with the prereq- 
uisites set forth in 30 
U.S.C. § 188 (1970). The 
Secretary has no au- 
thority to waive such 
statutory prerequisites. _ 

2. Reliance upon receipt of a 
courtesy notice can nei- 
ther prevent the lease 
from terminating by 
operation of law nor serve 
to justify a failure to pay 
the lease rental timely - _- 

3. Advice or information re- 
ceived over the telephone 
from personnel of the 
Bureau of Land Manage- 
ment does not constitute 
a “bill or decision ren- 
dered by” the Depart- 
ment under 30 U.S.C. 
§ 188(b) (1970)_--_-_--- 

4. Only when a lessee has made 
a deficient rental pay- 
‘ment on or before the an- 
niversary date of an oil 
and gas lease will a Notice 
of Deficiency be sent. If 
no payment at all is made, 
the lease will not qualify 
for consideration under 
the exceptions to automatic 
termination set forth in 
30 U.S.C. § 188(b) 1970) - 

5. A Notice of Termination is 
sent to the lessee of a 
terminated oil and gas 
lease only if he has ten- 
dered payment of the 
rental within twenty days 
after the anniversary 


PATENTS OF PUBLIC LANDS 

GENERALLY 

1. The Recreation and Pub- 
lic Purposes Act, and 
the pertinent regulations 
thereunder, require that 
@ grantee of land under 
the Act must develop the 
land in accordance with 
the specified uses pro- 
posed in the patent appli- 
cation within a reasonable 
time following the date of 
issuance of patent_-_-_-_--_- 

2. Failure over a seventeen-year 
period. to develop land 
patented under the Recre- 
ation and Public Purposes 
Act in accordance with 
the specified public uses 
proposed in the patent 
application and set out in 
the patent is a violation 
of the condition in the 
patent which provides 
that if the lands are de- 
voted to a use other than 
that for which they were 
conveyed title shall re- 
vert to the United States_ 

3. Sec. 6(b) of the Alaska State- 
hood Act does not require 
that patents issued to the 
State include a proviso 
that the conveyed lands 
are vacant, unappropri- 
ated, and unreserved, and 
do not affect any valid 
existing claim, location 
or entry under the laws 
of the United States. The 
Department assures com- 
pliance with this provi- 
sion by excluding from 
selection all lands noted 
on its records as being 
appropriated and _ re- 
served, or subject to valid 
existing interests, and by 
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PATENTS OF PUBLIC LANDS—Con. 


GENERALLY—Continued 
requiring that adequate 
notice be given to all other 
persons claiming an in- 
terest in the selected land. 
The Department can then 
receive objections to the 
issuance of a patent and 
can render a determina- 
tion as to the availability 
of the selected lands - - - - - 

EFFECT 

1. The Department of the In- 
terior has neither juris- 
diction over nor authority 
to issue oil and gas leases 
for lands patented to the 
State of Alaska____-_-_- 

2. Remedy for errors of law, as 
well as for mistakes of 
fact, in the issue of a 
patent to land within the 
jurisdiction of the De- 
partment is a direct pro- 
ceeding by a bill in equity 
to correct them___..---- 

RESERVATIONS 


1. Sec. 6(i) of the Alaska State- 
hood Act provides that 
grants of mineral lands 
to the State are made 
upon the condition that 
all subsequent State con- 
veyances of the mineral 
lands shall be subject to 
and contain a reservation 
to the State of all the 
minerals in the lands so 
conveyed. The Act does 
not require that federal 
patents to the State in- 
clude a proviso to the 


above effect, rather, it is 
subsequent State con- 
veyances which must con- 
tain a reservation for 
MINETAS. 35 2 wiinsupleney/ 
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PUBLIC LANDS 
Page “DISPOSALS OF 


Generally Page 
1. The Recreation and Public 
oat Purposes Act, and the 
pertinent regulations 
thereunder, require that 
a@ grantee of land under 
the Act must develop the 
land in accordance with 
the specified uses pro- 
174 posed in the patent ap- 
plication within a reason- 
able time following the 

date of issuance of patent- 1 


“2. Failure over a seventeen-year 
period to develop land 
patented under the Rec- 
reation and Public Pur- 
poses Act in accordance 
with the specified public 
uses proposed in the 
patent application and 
set out in the patent is a 
violation of the condition 
in the patent which pro- 
vides that if the lands 
are devoted to a use 
other than that for which 
they were conveyed title 
shall revert to the United 


175 


521 


RECREATION AND PUBLIC PUR- 
POSES ACT 


1. The Recreation and Public 
Purposes Act, and the 
pertinent regulations there- 
under, require that a 
grantee of land under 
the Act must develop 
the land in accordance 
with the specified uses 
proposed in the patent 
application within a rea- 
sonable time following 
the date of issuance of 


2. Failure over a seventeen-year 
period to develop land 
patented under the Rec- 

174 reation and Public Pur- 
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REGULATIONS—Continued 
APPLICABILITY Page 
1. Regulation 43 CFR 2627.3(b) 


RECREATION AND PUBLIC PUR- 
POSES ACT—Continued Page 


poses Act in accordance 





with the specified public 
uses proposed in the 
patent application and set 
out in the patent is a 
violation of the condition 
in the patent which pro- 
vides that if the lands 
are devoted to a use 
other than that for which 
they were conveyed title 
shall revert to the United 


(2) requires that con- 
flicting oil and gas lease 
offers filed pursuant to 
the Mineral Leasing Act 
of 1920, except for pref- 
erence-right applications, 
whether filed prior to, 
simultaneously with, or 
after the filing of an 
Alaska State selection, 
must be rejected when 


OI mR STH Sg pap Sa 1 and if the selection is 
REGULATIONS tentatively approved. 
The preference right re- 
(See also Administrative Pro- ferred to in the regulation 
cedure.) does not apply to an oil 
GENERALLY and gas lease offeror who 
1. A regulation should be so receives @ priority right 
clear that there is no = pg yi a - 
— for a patent appli- Department decides to 
cant’s noncompliance jimae ite |. 175 
with it before it may be INTERPRETATION 
vt interpreted as to de- 1. A regulation should be so 
prive him of # statutory clear that there is no 
right to receive title to basis for a patent appli- 
his desert land entry. If cant’s noncompliance 
there is doubt as to the with it before it may be 
meaning and intent of a so interpreted as to de- 
regulation, such doubt prive him of a statutory 
should be resolved favor- right to receive title to 
ably to the applicant.... 378 ve vapsegs) land entry. If 
2. A motion for remand of a ree nee 
“ tie meaning and intent of a 
mining claim contest for regulation, such doubt 
further hearing on the should be resolved favor- 
grounds of prejudicial ably to the applicant-... 378 
surprise, based upon Gov- RIGHTS-OF-WAY 
ernment counsel’s failure (See also Indian Lands) 
to supplement interroga- CANCELLATION 
tory answers listing wit- 1. Sec. 108 of Title 23, United 
nesses and exhibits as States Code, does not re- 
ordered in lieu of pre- quire a state to file with 
hearing conference, will the Department of the 
be denied where con- presse! P par “a nip 
: struction or utilization o 
testee’s counsel ignored a material site right-of- 
repeated offers of con- : 
tinuance made at various dane. aman ereaien 
the Federal Aid High- 
stages of the hearing... 414 WEP Rows bs SL 2Uiel 242 








RIGHTS-OF-WAY—Continued 
CANCELLATION—Continued 


2. The “Secretary” referred to 


in that section is the 
Secretary of Transporta- 
tion, and administration 
of that provision is a 
function of the Depart- 
ment of Transportation. 
Therefore, an apparent 
failure of compliance by 
the state does not man- 
date summary cancella- 
tion of the right-of-way 
by the Department of the 
Interior__._..-...----- 


3. The Bureau of Land Manage- 


ment in granting a mate- 
rial site right-of-way pur- 
suant to 23 U.S.C. § 317 
(1970), may impose spe- 
cial terms and conditions 
which are not incom- 
patible with the Act or 
the public interest, and a 
failure on the part of the 
grantee to comply will 
make the right-of-way 
subject to cancellation__. 


4. Where a regulation recites 


that a right-of-way ‘‘shall 
be subject to cancella- 
tion” for violation of its 
terms and conditions, the 
authorized officer is in- 
vested with the discre- 
tion to cancel or not, de- 
pending upon the cir- 
cumstances-__.._._-.--. 


CONDITIONS AND LIMITATIONS 
1. The Bureau of Land Manage- 


ment in granting a mate- 
rial site right-of-way pur- 
suant to 23 U.S.C. § 317 
(1970), may impose spe- 
cial terms and conditions 
which are not incom- 
patible with the Act or 
the public interest, and a 
failure on the part of 
the grantee to comply 
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RIGHTS-OF-WAY—Continued 


CONDITIONS AND 
LIMITATIONS—Continued 


will make the right-of- 
way subject to cancella- 
a BeBe pape pap Raw 


FEDERAL HIGHWAY ACT 
1. Sec. 108 of Title 23, United 


States Code, does not re- 
quire a state to file with 
the Department of the 
Interior proof of construc- 
tion or utilization of a 
material site right-of-way 
issued pursuant to the 
Federal Aid Highway 


2. The “Secretary” referred to 


in that section is the Sec- 
retary of Transportation, 
and administration of 
that provision is a func- 
tion of the Department 
of Transportation. There- 
fore, an apparent failure 
of compliance by the state 
does not mandate sum- 
mary cancellation of the 
right-of-way by the De- 
partment of the Interior- 


3. The Bureau of Land Man- 
agement in granting a ~ 


material site right-of-way 
pursuant to 23 U.S.C. 
§ 317 (1970), may impose 
special terms and condi- 
tions which are not in- 
compatible with the Act 
or the public interest, and 
a failure on the part of the 
grantee to comply will 
make the right-of-way 
subject to cancellation - - 


RULES OF PRACTICE 
(See also Appeals, Contests and 
Protests, Contracts, Federal Coal 
Mine Health and Safety Act of 
1969, Indian Probate.) 


APPEALS 


Generally 


1. Where a contract for the con- 


struction of a powerline 
contained two rates for 
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RULES OF PRACTICE—Continued 
APPEALS—Continued 
Generally—Continued 


the erection of tower steel 
and the contractor, con- 
tending that the contract 
was ambiguous (which 
was admitted by the 
Government in part), 
claimed additional com- 
pensation at the higher 
helicopter erection rate 
and filed a request for the 
production of documents 
in nine separate cate- 
gories which request was 
opposed by the Govern- 
ment principally upon 
the ground that the docu- 
ments were irrelevant to 
any issue in the appeal, 
the Board, following the 
rule that it is not a valid 
objection that informa- 
tion sought in discovery 
proceedings may not be 
admissible at the hearing 
if the request appears 
reasonably calculated to 
lead to the discovery 
of admissible evidence, 
grants appellant’s request 
in principal part_____-_- 
Burden of Proof 


1. Aclaim for acceleration under 
a contract for the con- 
struction of footings for 
a transmission line is 
denied. where one of ap- 
pellant’s principal con- 
tentions was that in a 
telephone conversation 
following record snow in 
late September the proj- 
ect engineer had directed 
that men and equipment 
be added to the job in 
order to finish the work 
by the contract comple- 
tion date of Nov. 1, 
but in correspondence 
conducted with the Gov- 
ernment for almost 6 
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RULES OF PRACTICE—Continued 
APPEALS—Continued 
Burden of Proof—Con. 


months after such tele- 
phone conversation the 
contractor failed to refer 
to the directions pur- 
portedly received from 
the project engineer and 
even failed to reference 
the particular telephone 
conversation. Actions 
taken by the Govern- 
ment’s principal inspector 
were also found not to 
constitute acceleration 
orders when the evidence 
clearly showed that both 
parties viewed the inspec- 
tor’s action as involving 
suggestions rather than 
directions and that 
whether the suggestions 
were accepted by the 
contractor’s job superin- 
tendent depended upon 
the exercise of his business 
JUGRIER icc cee enone 


Discovery 


1. A motion for remand of a 
mining claim contest for 
further hearing on the 
grounds of prejudicial 
surprise, based upon 
Government counsel’s 
failure to supplement in- 
terrogatory answers list- 
ing witnesses and exhibits 
as ordered in lieu of pre- 
hearing conference, will 
be denied where con- 
testee’s counsel ignored 
repeated offers of con- 
tinuance made at various 
stages of the hearing---- 

2. Where a contract for the con- 
struction of a powerline 
contained two rates for 
the erection of tower 
steel and the contractor, 
contending that the con- 
tract was ambiguous 
(which was admitted by 
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RULES OF PRACTICE—Continued 
APPEALS—Continued 
Discovery—Continued 


the Government in part), 
claimed additional com- 
pensation at the higher 
helicopter erection rate 
and filed a request for 
the production of docu- 
ments in nine separate 
categories which request 
was opposed by the Gov- 
ernment principally upon 
the ground that the docu- 
ments were irrelevant to 
any issue in the appeal, 
the Board, following the 
rule that it is not a valid 
objection that informa- 
tion sought in discovery 
proceedings may not be 
admissible at the hearing 
if the request appears 
reasonably calculated to 
lead to the discovery of 
admissible evidence, 
grants appellant’s request 
in principal part_._.--_- 


Dismissal 
1. Where a contractor has filed 


ap appeal and has failed 
to file a complaint when 
often requested to do so 
over a two-year period, 
the appeal is dismissed 
for want of prosecution__ 


Motions 
1. A contractor’s petition to re- 


open and conduct an evi- 
dentiary hearing after an 
adverse decision of its 
appeal, which was de- 
cided on the record with- 
out an oral hearing, was 
denied where the petition, 
treated as a motion for 
reconsideration, not only 
failed to satisfy the newly 
discovered evidence rule 
but also failed to disclose 
the evidence which would 
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RULES OF PRACTICE—Continued 
APPEALS—Continued 
Motions—Continued 


be proffered at the hear- 
ing and thus furnished 
no reason for vacating 
the original decision_-__-- 


2. A contractor’s parol evidence 


rule objection to the ad- 
mission in evidence of the 
answer given to a ques- 
tion raised at a prebid- 
ding conference as set 
forth in a contemporane- 
ous Government mem- 
orandum is_ overruled 
where the Board finds 
that the answer given 
simply reflects informa- 
tion contained in the in- 
vitation for bids on which 
the contract is based---- 


3. Where an appeal is timely the 


absence from a contract- 
ing officer’s letter of a 
terminal paragraph ad- 
vising the contractor of 
his right of appeal under 
the Disputes clause is not 
a basis for remand to the 
contracting officer__._-_- 


4. Claims of constructive change 


under a. cost-plus-fixed- 
fee contract first pre- 
sented in the notice of 
appeal are outside the 
jurisdiction of the Board 
and are remanded to the 
contracting officer for the 
issuance of new or supple- 
mental findings________- 


Notice of Appeal 
1. Where an appeal is timely 


the absence from a con- 
tracting officer’s letter of 
a terminal paragraph ad- 
vising the contractor of 
his right of appeal under 
the Disputes clause is not 
a basis for remand to the 
contracting officer_--_-_-_- 
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Notice of Appeal—Continued Page 1. The ultimate burden of proof 





2. Claims of constructive change 
under a cost-plus-fixed- 
fee contract first pre- 
sented in the notice of 
appeal are outside the 
jurisdiction of the Board 
and are remanded to the 
contracting officer for the 
issuance of new or sup- 


to show a discovery of a 
valuable mineral deposit 
is always upon the mining 
claimant. However, if the 
Government in a mining 
contest fails to present a 
prima facie case and the 
contestees move to dis- 
miss the case and rest, 


plemental findings - - ---- 527 the contest complaint 
Reconsideration must be dismissed because 
1. A contractor’s petition to re- there would be no evi- 
open and conduct. an dentiary basis for an order 
evidentiary hearing after of invalidity---.---.-..- 68 
an adverse decision of its 2. In determining the validity 
appeal, which was de- of a mining claim in a 
cided on the record with- Government contest, the 
out an oral hearing, was entire evidentiary record 
denied where the peti- must be considered ; there- 
tion, treated as a motion fore, if evidence presented 
for reconsideration, not by the contestees shows 
only failed to satisfy the that there has not been a 
newly discovered  evi- discovery, it may be used 
dence rule but also failed in reaching a decision that 
to disclose the evidence the claim is invalid be- 
which would be proffered cause of a lack of dis- 
at the hearing and thus covery, regardless of any 
furnished no reason for defects in the Govern- 
vacating the original de- ment’s prima facie case _ _ 68 
Ca ee in 65 3. Where the Government has 
Statement of Reasons made a prima facie case 
1. A contractor’s petition to re- of lack of discovery me 
open and conduct an mining contest, any issue 
evidentiary hearing after in doubt as to discovery 
an adverse decision of its raised by the evidence 
appeal, which was de- must be resolved against 
cided on the record with- the party having the risk 
out an oral hearing, was of nonpersuasion, the 
denied where the petition, mining claimant. If a 
treated as a motion for mining claimant fails to 
reconsideration, not only show by ay preponderance 
failed to satisfy the newly of the evidence as to such 
discovered evidence rule issue that there has been 
but also failed to disclose & discovery of a valu- 
the evidence which would able mineral deposit he 
be proffered at the hear- has not satisfied his bur- 
ing and thus furnished no den of proof and an Ad- 
reason for vacating the ministrative Law Judge 
original decision -._~--.- 65 must declare the claim 
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4. 


EVIDENCE—Continued 


invalid, rather than leave 
the question of the claim’s 
validity unresolved-___-_- 


A motion for remand of a 


mining claim contest for 
further hearing on the 
grounds of prejudicial 
surprise, based upon Gov- 
ernment counsel’s failure 
to supplement interroga- 
tory answers listing wit- 
nesses and exhibits as 
ordered in lieu of prehear- 
ing conference, will be 
denied where contestee’s 
counsel ignored repeated 
offers of continuance 
made at various stages of 
the hearing__....------ 


5. A contractor’s parol evidence 


tule objection to the ad- 
mission in evidence of the 
answer given to a ques- 
tion raised at a prebidding 
conference as set forth in 
@ contemporaneous Gov- 
ernment memorandum is 
overruled where the 
Board finds that the 
answer given simply re- 
flects information con- 
tained in the invitation 
for bids on which the con- 
tract is based_...--_--- 


6. Aclaim for acceleration under 





a contract for the con- 
struction of footings for 
a transmission line is 
denied where one of ap- 
pellant’s principal con- 
tentions was that in a 
telephone conversation 
following record snow in 
late September the 
project engineer had 
directed that men and 
equipment be added to 
the job in order to finish 
the work by the contract 
completion date of Nov. 
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1, but in correspondence 
conducted with the Gov- 
ernment for almost 6 
months after such tele- 
phone conversation the 
contractor failed to refer 
to the directions pur- 
portedly received from 
the project engineer and 
even failed to reference 
the particular telephone 
conversation. Actions 
taken by the Govern- 
ment’s principal inspector 
were also found not to 
constitute acceleration 
orders when the evidence 
clearly showed that both 
parties viewed the in- 
spector’s action as in- 
volving suggestions 
rather than _ directions 
and that whether the 
suggestions were accepted 
by the contractor’s job 
superintendent depended 
upon the exercise of his 
business judgment----- < 


GOVERNMENT CONTESTS 
1. The ultimate burden of proof 


2.In 


to show a discovery of a 
valuable mineral deposit 
is always upon the mining 
claimant. However, if the 
Government in a mining 
contest fails to present a 
prima facie case and the 
contestees move to dis- 
miss the case and rest, 
the contest complaint 
must be dismissed be- 
cause there would be no 
evidentiary basis for an 
order of invalidity___._- 
determining the validity 
of a mining claim in a 
Government contest, the 
entire evidentiary record 
must be considered; there- 
fore, if evidence presented 
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by the contestees shows 
that there has not been a 
discovery, it may be used 
in reaching a decision that 
the claim is invalid be- 
cause of a lack of discov- 
ery, regardless of any de- 
fects in the Government’s 
prima facie case_______- 


3. Where the Government has 
made a prima facie case 
of lack of discovery in a 
mining contest, any issue 
in doubt as to discovery 
raised by the evidence 
must be resolved against 
the party having the risk 
of nonpersuasion, the 
mining claimant. If a 
mining claimant fails to 
show by a preponderance 
of the evidence as to such 
issue that there has been 
a discovery of a valuable 
mineral deposit he has 
not satisfied his burden 
of proof and an Adminis- 
trative Law Judge must 
declare the claim invalid, 
rather than leave the 
question of the claim’s 
validity unresolved. __-_- 

4. Where a contestee in a mining 
contest preponderates 
sufficiently to overcome 
the Government’s prima 
facie case on an issue 
raised by the evidence in 
a mining contest and 
there is no evidence on 
other essential disputed 
issues, the contest should 
be dismissed unless a pat- 
ent application is being 
contested, in which case 
a further hearing must be 
ordered to resolve other 
essential issues to deter- 
mine whether the applica- 
tion may be allowed-_-_-_. 
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HEARINGS 
1. While a mining contest is 


within the jurisdiction of 
an Administrative Law 
Judge, he may reopen the 
hearing for the produc- 
tion of further evidence 
before he makes his 
| aha pe Rte eet 


WITNESSES 
1. A motion for remand of a 


mining claim contest for 
further hearing on the 
grounds of prejudicial 
surprise, based upon 
Government counsel’s 
failure to supplement in- 
terrogatory answers list- 
ing witnesses and exhibits 
as ordered in lieu of pre- 
hearing conference, will 
be denied where contes- 
tee’s counsel ignored 
repeated offers of con- 
tinuance made at various 
stages of the hearing__.__ 


2. Aclaim for acceleration under 


a contract for the con- 
struction of footings for a 
transmission line is denied 
where one of appellant’s 
principal contentions was 
that in a telephone con- 
versation following rec- 
ord snow in late Septem- 
ber the project engineer 
had directed that men 
and equipment be added 
to the job in order to 
finish the work by the 
contract completion date 
of Nov. 1, but in cor- 
respondence conducted 
with the Government for 
almost 6 months after 
such telephone conversa- 
tion the contractor failed 
to refer to the directions 
purportedly received 
from the project engineer 
and even failed to 
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reference the particular 
telephone conversation. 
Actions taken by the 
Government’s principal 
inspector were also found 
not to constitute ac- 
celeration orders when 
the evidence clearly 
showed that both parties 
viewed the inspector’s ac- 
tion as involving sugges- 
tions rather than direc- 
tions and that whether 
the suggestions were ac- 
cepted by the contractor’s 
job superintendent de- 
pended upon the ex- 
ercise of his business 
judgment.__.---------- 


SECRETARY OF THE INTERIOR 
1. Before relief may be granted 


to the lessee of a ter- 
minated oil and gas lease, 
he must comply with the 
prerequisites set forth in 
30 U.S.C. § 188 (1970). 
The Secretary has no 
authority to waive such 
statutory prerequisites_-_ 


STATUTORY CONSTRUCTION 
GENERALLY 
1. Although there may be no 


general rule for distin- 
guishing between manda- 
tory and directory provi- 
sions, a statute should be 
construed according to its 
subject matter and the 
purpose for which it was 
enacted, and the inten- 
tion of the legislature 
should be controlling _ _- 


2. To deny status as an eligible 


village to persons in fact 
entitled to that status 
would be an unjust and 
‘ unfair denial of a right 
specifically granted by 
* Congress, : as evidenced 
‘in the legislative history- 
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STATUTORY CONSTRUCTION— 
Continued 


‘ ADMINISTRATIVE CONSTRUCTION 
1. The two and one-half year 


time limitation set forth 
by Congress in sec. 11(b) 
(2) of the Alaska Native 
Claims Settlement Act, 
43 U.S.C. § 1610 (b)(2), 
for the determinations of 
village eligibility, is an 
estimate of time reason- 
able enough to accom- 
plish the basic purposes 
of that section of the Act_ 


LEGISLATIVE HISTORY 
1. To deny status as an eligible 


village to persons in fact 
entitled to that status 
would be an unjust and 
unfair denial of a right 
specifically granted by 
Congress, as evidenced in 
the legislative history. - 


SURFACE RESOURCES ACT 
GENERALLY 
1. The Surface Resources Act of 


July 238, 1955, declared 
that common varieties of 
sand and gravel are not 
valuable mineral deposits 
under the mining laws. 
In order for a claim for 
such material to be sus- 
tained as validated by a 
discovery, the prudent 
man-marketability test of 
discovery of a valuable 
mineral deposit must 
have been met at the date 
of the Act, and reason- 
ably continuously there- 


WORDS AND PHRASES 
1. “‘Hold.”” Any person or entity 


which has acquired actual 
possession and the right 


_ thereof to more than 320 


acres of desert lands 
“holds” such acreage 
within the meaning of the 


~ prohibition of sec. 7 of the 
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Act of Mar. 3, 1877, as 


2. “Hold, assignment and other- 


3. 


wise.” Sec. 7 of the Act 
of Mar. 3, 1891, provides 
that no person or asso- 
ciation of persons shall 
hold by assignment or 
otherwise, prior to the 
issue of patent, more than 
320 acres of arid or desert 
lands; the terms ‘“‘hold,”’ 
“assignment” and “‘other- 
wise’”’ are words of broad 
significance and will be 
defined in such manner to 
effectuate the purposes 
of the Act, to wit, to 
prevent anyone from 
holding more. than 320 
acres of desert lands to 
the exclusion of bona fide 
settlers or the entrymen 
at, : Re 


“Holding.” Any person or 


association of persons who 
controls, possesses and 
receives substantial bene- 
fits from desert lands will 
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146 


be regarded as “holding” 
such lands within the 
meaning of the Act of 
Met. 3, 1008... 25. cc. 


4. “Otherwise.”’ As used in sec. 7 


of the Act of Mar. 3, 1877, 
as amended, “no person or 
association of persons 
shall hold by assign- 
ment or otherwise* * *,” 
“otherwise’’ is not limited 
to other means equivalent 
to assignment but rather 
embraces all mechanisms 
whereby control of and 
benefit from an entry or 
entries are accumulated 
and transferred _-_--_-_--- 


5. “Shall be subject to cancella- 


123 


tion.”” Where a regulation 
recites that a right-of-way 
“shall be subject to can- 
cellation”’ for violation of 
its terms and conditions, 
the authorized officer is 
invested with the discre- 
tion to cancel or not, de- 
pending upon the circum- 
GI watcicive a acunaen 
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